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B. W. & J. P. Force & Co., plaintiffs in error, vs. W. L. Hus- 
BARD, et al., defendants in error. 


An affidavit by the creditor that the defendant is indebted so much upon a ji. 
fa. issuing upon the judgment specified, is sufficient as tothe amount of the 
indebtedness under the attachment and garnishment Act of 1856. 


Garnishment, Fulton Superior Court, April Term, 1858 
Judge Butz presiding. 


The affidavit upon which the summons in garnishment 
in this case issued, stated that “defendant was indebted to 
plaintiffs upon a fi. fa. issued upon a judgment.” Counsel’ 
for defendant moved that the garnishment be discharged, on 
the ground that the affidavit was insufficient. The Cour 
granted the motion, and plaintiffs excepted. — 


Green B. Hayeoop, for plaintiffs in error. 


Gienn & Cooper, contra. 
VOL xxvI.—19 

















290 SUPREME COURT OF GEORGIA. 





Foster vs. Thomas. 
By the Court.—Lwumprxin J., delivering the opinion. 


Formerly, the attachment laws were constructed strictly; 
one of the provisions of which was, that any attachment 
sued outand returned, otherwise than the Act itself prescri- 
bed, should be void. The late law, by providing that a sub- 
stantial compliance with jts provisions, shall be sufficient, 
has intentionally overturned the old doctrine. 

In this case the party swears, that there is so much due 
him upon the fi. fa. issuing upon the judgment, instead of 
deposing as to the indebtedness upon the judgment itself. 
We are clear that the affidavit is sufficient. What isdue up- 
on an execution issuing upon a judgment, is due upon the 
judgment upon which it issued, and no more and no less. 
The judgment is the evidence of the debt; the fi. fa. the 
process for enforcing it. To swear, as the creditor did in 
this case, that there is so much due upon the jf. fa. issuing 
upon a particular judgment, is, in substance, to swear that 
thereis somuch due upon the judgment itself. In other words, 
there cannot be one sum due upon the judgment, and anoth- 


er upon the execution. 


Judgment reversed. 





Newron M. Foster, plaintiffin error, vs. JEnu Tuomas, de- 
fendant in error. 


Where the proof is uncertain and unsatisfactory, and the presiding Judge 
awards a new trial, this Court will not control his discretion. 


Affidavit of illegality; motion for a new trial, in Gilmer 
Superior Court. Decided by Judge Ricr, May Term, 1858. 
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Foster vs. Thomas. 


On the 18th day of September, 1851, Jehu Thomas recov- 
ered a judgment in Gilmer Superior Court, against Newton 
M. Foster, for $193 133; fi. fu. was levied on the Ist day 
of June, 1857, on defendant’s property, when Foster filed his 
affidavit of illegality, alleging payment. The issue was 
made up and submitted to a special jury, at May Term, 1858. 

On the trial, the defendant in fi. fa. introduced R. R. Hunt, 
who swore that he was the attorney of record fer plaintiff, 
Thomas; that Thomas directed him to deliver the fi. fa. to 
Col. Young, who represented a claim against Thomas, as he 
had agreed to take it in the arrangement of said claim, which 
he did. That he subsequently heard Thomas and Young 
speak of the fi. fa., and that he then understood from them 
that they had arranged the fi. fa. 

The jury found a verdict for the defendant. The Court, 
on motion, granted a new trial, and counsel for the defend- 
ant excepted. 


Martin; and Ezzarp, for plaintiff in error. 


Watxer; and UnpERwoop, contra. 


By the Court.—Lumrxin, J. delivering the opinion. 


For myself, I am not prepared to say, that I should have 
granted a new trial in this case. Still, the presiding Judge 
has seen fitto do so. And if he is dissatisfied, we do not fee], 
constrained, by the proof, to control his discretion. 

The execution is standing open. Not a dollar is shown 
to have been paid upon it. There is testimony as to its hav- 
ing been arranged. How arranged? This expression refers 
probably to the transfer of the fi. fa. by Thomas to his credi- 
tor, in part payment of his own debt, and does not prove sat- 
isfaction by the defendant. 

Mr. Thomas, the plaintiff, said it was settled, and paid his 
attorney his fee. This he was bound to do when he traded the 
claim to athird person, whether the money had been collect- 
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ed or not. Indeed, he had no right to receive the money af- 
ter he had transferred the execution. And it does not ap- 
pear but that this conversation was after the assignment by 
Thomas, the original plaintiff. Of course, nothing said by 

him, after he had parted with the demand, could be evidence 
in the case, to bind the holder. There is confusion and un- 
certainty about the matter, and a new trial, therefore, will not 
hurt. Who is controlling the case? For whose benefit is 
the collection of the fi. fa. sought to be coerced? Thomas 
or his assignee? The Court needs more light, perhaps, up- 
on this controversy. 


Judgment affirmed. 





Atrrep WEAVER, plaintiff in error, vs. Bernarp M, Pereet, 
defendant in error. 


The testimony ofan aged and infirm witness, who is unable to attend Court, 
taken by commission, may be read ou the trial, without any preliminary 
proof, that the disability ofthe witness still continues. 


Rule nisi for a new trial, Fannin Superior Court, May 
germ, 1858. His Honor Grorez D. Ric, presiding. 


The case is stated in the opinion of the Court. 
D. A. WaLker, attorney for Weaver. 
Jno. H. UnpERwoop, attorney for Peteet. 


By the Court.—Lumpxtn J. delivering the opinion. 


The testimony of John Thomas, an aged and infirm per- 
son, was taken in this case, under the Acts of 1811 and 1835, 
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( Cobb, 266, 268. 3.) At the housing the pole was made, that 
before the evidence could be read, it was incumbent upon 
the party offering it, to show that the disability of the wit- 
ness still continued. The Court decided otherwise, and we 
think rightly. 

The caption to the commission is not copied in the bill of 
exceptions. We suppose it was in the usual form. And 
the presumption of law is, that the witness is still unable to 
attend Court. In other words, in the same condition he was 
in when the interrogatories were executed, until the contrary 
appears. 

If a witness is alleged to reside out of the county, no pre- 
liminary proof is required to be mage of the fact at the trial. 
If it be made to appear that the witness has removed within 
the county where the cause is pending, and the fact is known 
to the party who examined him by commission, in time to 
procure his personal attendance, the old practice, I believe, 
was to consider the testimony taken by the interrogatories, 
to be superseded, It is not necessary to decide that question. 
The personal attendance of the witness, also, will dispense 
with the testimony taken under a commission. 

A person does not usually get less infirm as his years multi- 
ply. If the grass-hopper was a burden when the commission 
was executed, it isnot apt to be less so at the trial. If the op- 
posite party desired it, he could have subpeenaed the witness, 
and thus, as well as by proof, have tested his ability to attend 
Court personally. 


Judgment affirmed. 
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Reed et al. vs. Roberts. 


Dante Reep, et al., plaintiffs in error, vs). WitLtre Roperts, 
defendant in error. 


Where a testator makes his will in extremis, being feeble from age and disease, 
and is racked with bodily pain, to make the attestation sufficient, under the 
statute of frauds, the testator’s position should be such as to enable him, 
without change of situation, to see the witness subscribe the will; to bring 
the factum of the attestation within the scope of his vision, by looking in 
that direction. 


Caveat to will, in Gordon county; motion for new trial.” 
Decided by Judge Trrrre, April Term, 1858. 


Jehu Nobbet made a will, dated 14th February, 1858, and 
appointed Willie Roberts and George H. Hogan execittors 
and guardians of the property and children therein named. 
Nobbet died, and Willie Roberts, executor, propounded the 
will for probate, and George H. Hogan, Daniel S. Reid; et al , 
entered a caveat. 

The case came on for trial, and much testimony was in- 
troduced in relation to the condition and position of the tes- 
tator at the time of attestation; which testimony is sufficient- 
ly set out in the opinion of the Court. 

Counsel for the caveators requested the Court to charge the 
jury, “thatif the situation of the parties was such that the tes- 
tator might have seen the attestation of the will, by the sub- 
scribing witnesses, by rising from his bed, it was not a good 
attestation; that he must have been able to have seen it in 
his actual position, at the time of attestation ;” which charge 
the Court gave to the jury, with the addition and qualifica- 
tion, “that if the testator might, by a slight effort,as by reach- 
ing out his hand and removing the counterpane and obstruc- 
tions behind him, or by turning his head, shoulders and body 
in the bed, provided he was able to do so, have seen the wit- 
nesses subscribe and attest the will, it was a sufficient attes- 
tation, in his presence; but if it required any considerable 
effort for the testator to have seen the witnesses subscribe and 
attest the will, it was not a good attestation.” To all of which 
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me Reed et al. vs. Roberts. _ 
addition and qualification to the charge requested, as given 
by the Court, counsel for caveators excepted, as well as to the 
refusal of the Court togive the charge as requested, without 
qualification or addition. The jury returned a verdict set- 
ting up the will. 

The caveators then moved the Court for a new trial, on 
the following grounds, to-wit: 

ist. Because the Court refused to charge the jury as re- 
quested, but did charge the same, with additions and quali- 
fications as above set out in the charge of the Court. 

2d. Because the jury, after having retired to their room to 
consider the case, during a recess of the Court for the night, 
sent their bailiff, without direction or knowledge of the Judge, 
for the 18th vol. Ga Rep’s, and had the case of Hall vs. Hall 
read to them out of the same. 

3d. Because one of the jurymen charged with this case, 
separated from the jury, and came out of the jury room in- 
to the Court room, during the recess of the Court for the night. 

4th, 5th, 6th and 7th. Because the verdict was contrary to 
the law, against the evidence, and the weight of evidence. 

The motion for a new trial was refused, and counsel for 
caveators excepted, and allege error on the charges of the 
Court, its refusal to charge as requested, and the refusal to 


grant a new trial. 


Dasyey & Akin, for plaintiffs in error. 


Watxer & Francis, for defendant in error. 


By the Court.—Lumrxtn, J. delivering the opinion. 


The issue in this case is, devisavit vel non. And the only 
question which we deem it necessary to discuss is, whether 
the will of John Nobbett was duly attested under the statute 
of frauds? The Act of 29 Car. 2, c. 3, requires that the at- 
testation of the witnesses shall be.in the presence of the tes- 
tator. Was this provision complied with in this case? . 





{\ 
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The testator executed his will in extremis. He was very 


sick, and in great pain at the time, and died shortly after- 
wards. The bed upon which he lay had half stand-posts 
for curtains, There was a counterpane stretched across the 
head, to protect him from the air. Thus situated, he was 
raised up and supported, leaning on the shoulder of a friend, 
until he signed the will himself. It was then taken back of 
the head of the bed, to a chest, against the wall, some seven 
or eight feet distant, where it was attested by the subscribing 
witnesses, [it is not pretended that he actually saw them. 
The weight of the testimouy is, that he was unable, without 
help, to have changed his position, so as to have seen the 
witnesses subscribe. It is admitted that, by removing the 
curtain in the rear, and turning his head, or elevating his 
head above the level of the screen, and turning, or by being 
moved more toward the side of the bed, and turning his head 
and shoulders, so as to have looked around the post, he 
could have witnessed the attestation. Under this statement 
of facts, the Court was requested to charge the jury, “that if 
the situation of parties was such that the testator might have 
seen the attestation of the will by the subscribing witnesses, 
by rising from his bed, it was not a good attestation; that 
he must have been able to have seen it in his actual position, 
at the time of attestation.” Which charge the Court gave to 
the jury, with the addition and qualification, “ that if the tes- 
tator might, by a slight effort, or by reaching out his hand 
and removing the counterpane and obstructions behind him, 
or by turning his head, shoulders and body in the bed, pro- 
vided he was able to doso, have seen the witnesses subscribe 
and attest the will, it was a sufficient attestation, in his pres- 
ence. But if it required any considerable effort for the testa- 
tor to have seen the witnesses subscribe the will, it was not 
a good attestation.” 

The jury found a verdict in favor of the will, and counsel 
for the caveators moved the Court to set it aside and direct a 
new trial, mainly on the ground, that the instruction given 
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was a misdirection as to the law of the case. The applica- 
tion being refused, a writ of error is prosecuted to this Court. 

It cannot be denied that the Courts, both in England and 
in this country, from a disposition to favor wills, have de- 
parted, not only from the strict construction, but the obvious 
meaning, of the statute of frauds; and the result has been, 
to open the door to very extensive litigation. Shires vs. 
Glasscock, 2 Salk. 688; Davy vs. Smith, 3 ibid. 395; Long- 
ford vs. Eyre, 1 P. Wms.740; Casson vs. Dade, 1 Bro. c. ¢. 
99; Tod vs. Earl of Winchelsea, 2 Carr § Payne, 488; Bro- 
derick vs. Broderick, 1 P. Wms. 239; Doe vs. Manifold, 1 
Maule §& Selw, 294; 12 Common Law Rep. 227; Right vs. 
Price, Douglas, 241; Par. on Dev. 90-97; Roberts on Wills, 
163—67 ; Longchamp vs. Fish, 5 Bos. §& Pull. 415; Russell 
vs. Falls, 3 Harr. §& McHen. 457 ; Edilenvs. Hardy,7 Harr. 
§& Johns. 61. 

But, notwithstanding Courts of Justice have thus leant 
strongly in favor of the validity of wills fairly made; and 
where there is no imputation of fraud, still there is a limit 
prescribed by positive law, beyond which we cannot go. 
The witnesses must subscribe in the presence of the testator, 
in some sense, or else the statute requiring this to be done, is 
judicially repealed. 

The first case we have upon this subject, is that of Shires 
vs. Glasscock,reportedin 2 Salkel, 688, Carthw. 81, and 1 
Equity Cases, abridged, 403. Itwas decidedin 3 Jac. 2, about 
eleven years after the making of thestatute,and has ever since 
been considered a leading case, and is constantly referred to. 
Let us for a moment examine this case, and compare it with 
the one before us, and the doctrine contended for in support 
of this will. 

Sir George Shires, being sick in bed, made his will, and 
signed it in the presence of three witnesses; but he, being ve- 
ry ill, the witnesses withdrew into a gallery, seven yards dis- 
tant, between which and the chamber where the testator lay, 
there was a lobby, with glass doors, and the glass broken in 
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some places. Here the witnesses subscribed the will. It was 
proved that the testator, from the bed where he lay, might have 
seen thetable in the gallery, on which the witness subscribed, 
through the lobby and the broken glass window. Per Curi- 
am:-“ The statute required attesting in his presence, to pre- 
vent obtruding another will in the place of the true one; it 
is enough if the testator might see: it is not necessary that 
he should actually see them signing ; for at that rate, if aman 
shou!d but turn his back, or look off, it would vitiate the will. 
Here, the signing was in view of the testator. He might 
have seen it, and that was enough.” 

This, now, is the case, and the judgment of the Court up- 
on it. Butin pronouncing the decision, it is added: “So 
if the testator being sick, should be in bed and the curtain 
drawn.” Let it be rembered that this latter point was not 
before the Court. That it was a bald obiter dictum. 

Well, the next case that came up, is Davy vs. Smith, (3 
Salk. 395,) in which the question was, whether the witness- 
es toa will had pursued the statute of frauds in subscribing 
their names ; and it was resolved, that where the testator lay 
in a bed in one room, and the witnesses went through a 
a small passage into another room, and there set their names, 
ata table in the middle of the room, and opposite to the 
door, and both that and the door of the room where the tes- 
tator lay were open, so that he might see them subscribe 
their names, if he would, though there was no positive proof 
that he did see them subscribe, yet that was a sufficient at- 
testation, within the meaning of the statute, because the 
testator might have seen them subscribe. And therefore, 
per Curiam: “If the witnesses subscribe their names in 
the same room where the testator lies, though the curtains 
of the bed are drawn close, it isa good subscribing within 
the statute.” 

Here we have the bed-curtain odditer in the previous case, 
resolved to be law in this, with the word “close” superad- 
ded, which is not in the original case, upon a state of facts 
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which did not at all justify it. And in this form the propo- 
sition has passed into the elementary books, and is cited as 
a precedent, namely: that signing in the room was signing 
in the presence of the testator, though the testator be in bed 
and the curtains closely drawn. And this illustration in 
Shires vs. Glasscock, adopted as law in Davy vs. Smith, is 
the foundation of all that class of cases which hold, that 
where the testator had the capacity to witness the attestation, 
by making some /itt/e effort, it was a sufficient compliance 
with the statute. 

Let us hear no more fault finding after this with obiter 
dicta. Three-fourths of all the law in force in Christendom, 
as can be demonstrated by reference to the English and Amer- 
ican Reports, originated in the oditer dicta of Courts and 
Judges. And this is no random remark, recklessly made, but 
attested by an.eminent Jurist, now occupying one of the 
most elevated Judicial positions in the Union. 

Well may it be regretted that this doctrine of the construc- 
tive presence of the testator was ever carried so far. It has 
not only, in the language of Chancellor Kent, “ opened the 
door to very extensive litigation,” but lifted up a flood-gate, 
through which a torrent is rushing, that threatens to sweep 
away all the old landmarks of the law, upon the subject of 
the execution of wills. And where will it stop? If any 
change in the position of the testator is required, how much 
or how little will do? Can any rule be prescribed? If the 
attestation is sufficient, provided it could be seen by the tes- 
tator, by drawing aside the surrounding curtains, or elevating 
his head over the screen at his head, or by turning his head, 
shoulders and body in the bed, why not, by changing the 
position of his whole body from the right side to the left, or 
even getting out of his bed? Nay, why stop at this? If 
the testator’s situation be such that he cannot see the sub- 
scription by the witnesses, by the exertion of his own power 
and volition, why should it not be sufficient to satisfy the 
the requisition of the statute, according to this liberal and 
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latitudinous construction of it, if the testator might cause 
himself or the witnesses to be placed in sucha situation as 
he might see their attestation ? 

Presence, is not defined in the statute. Itis obviously not 
synonimous with being in the same room. A testator may 
see as accurately what is passing in another room, asif done 
in the same room. And on the contrary, he may be so sit- 
uated as not to see what is transacting in the same room 
where he lies, and thus have a false paper surreptitiously ex- 
ecuted as his will. The object of the law can only be ef- 
fectuated when the testator is so situated, both as to the will 
and the witnesses, that he may, if he choose, see both, in 
the act of attestation. And it is wholly immaterial whether 
the attestation be in the same room or in a different room. 
The rule is the same as to both. The will and the witnesses 
must both be in the presence of the testator. He ought to 
be able, without an effort or change of position, to see both. 
Perhaps, it would be requiring too much to insist that if 
should be shown, that he did actually see both. Witnesses 
engaged in the act of subscribing their names, rarely watch 
to see if the testator at the sametime is looking on. But it 
should appear, in the words of one of the cases, “that he was 
so present to them, and they to him, as that he might and 
probably did see the attestation.”” This we believe to be the 
sum and substance ofthe law, and the current of decisions ; 
and that to go beyond this, is dangerous and mischievous. 
It will never do to hold, that because a testator may change 
his situation, or cause it to be done, or remove any interve- 
ning obstruction, (without doing either,) and that thereby he 
might have seen the attestation, it will suffice. 

The will of a blind man is an exceptional case, and one 
not very well settled. We leave that to be decided when 
the case occurs. 

Why a desire to favor the wills of testators made in ea- 
tremis, should exist in this State, we do not very well un- 
derstand. Ordinarily, our statute of distribution makes the 
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fairest disposition of a dead man’s property. Here, a man 
advanced in life, weakened by disease, and racked with pain, 
is supported in bed while he subscribes his will. While 
in the act of executing his will, by which he bequeathes an 
estate of from $20,000 to 35,000 to the children by a second 
marriage, he forgets the amount of the pittance with which 
he cuts off the offspring of a former marriage, first saying, 
when the will was read to him, that he thought he had left 
to them $10 instead of $100, and then upon the second read- 
ing, $5 instead of $10! And yet, the salutary safeguards of 
the statute of frauds are to be broken down and disregarded, 
to set up such a will! It is going quite far enough to say, 
in such a case, that the law is satisfied by the testator being 
in such a situation that he may, from that situation, and 
without change of position, and without aid from others, su- 
pervise the attestation. 

In this case, after the testator signed, the witnesses retired 
obliquely behind the head of the bed, with a counterpane 
intervening between them and him. It is not pretended that 
he did see them attest the will. It is clear that by casting 
his eyes, as he lay, in any direction, the factum of the attes- 
tation was not within the scope of his vision. The prob- 
ability from the proof is, that he could not have changed 
his situation, from bodily infirmity and pain. He was cer- 
tainly not assisted to do so byothers. The attestation, there- 
fore, being out of the scope of the testator’s vision, becomes 
bad, as not being in his presence. 

It is complained that after the jury had been charged with 
the cause, and retired to their room for consultation, and 
had been occupied for several hours in the consideration of 
the case, and the Court had retired for the night, they caused 
their bailiff, without permission from the Court, or the knowl- 
edge of the caveators or their counsel, to bring to their rooms 
the 18th volume of Georgia Reports, and had H. F. Buch- 
anan, one of their body, to read the case of Hail vs, Hail, in 
the hearing of the jury. 
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This, to say the least of it, is an irregularity which ought 
not tobe encouraged. If one book may be sent for, another 
may; and that,too, whether it was read on the trial or not. 
Of course, the case of Hall vs. Hall is good law, because 
found in our own Reports. Still, we see many objections to 
the allowance of this practice. Ifthe presiding Judge mis- 
take or misapply the law, the losing party has his remedy. 
But no exceptions can be filed, or writ of error prosecuted, 
to the erroneous interpretation of the law by the jury. It 
might, too, if sanctioned, afford to the Judge a very conven- 
ient mode of avoiding both trouble and responsibility, by 
simply handing over the authorities to the jury, and direct- 
ing them to expound the law, as well as find the facts, for 
themselves. 

We deem it unnecessary to notice the other points in the 
case. They have been waived in the argument. 


j 


Judgment reversed. 





Firz Herserr Hearp, trustee, plaintiff in error, vs. Henry 
S1tt and Wire, defendants in error. 


J. H. made the following will: “I give to my son, F. H. Heard, in trust for 
Nancy Sill, two negroes, Bartley and Nat, with discretionary that ifthe 
said Sill relinquishes all claim against my estate for lot No. 30, 2d dist- 
rict, Pike county; which lot was given to him, not sold, and the said Nancy 
should have living children, but both of these things must occur before the 
said F. H. Heard is authorized to give up the negroes, Bartley and Nat, to 
the said Henry Sill. But the said F. H. Heard has a discretionary to give 
the said Nancy Sill, what he thinks is right, for the use of the negroes, Bart- 
ley and Nat, and at such times as she needs it ; or in case she becomes a wid- 
ow, then give her up the negroes, Bartley and Nat. Should the negroes nev- 
er be given upto her, at her death they are to be equally divided between 
all of my children.” Itis admitted that Henry Sill has not relinquished his 
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claim against the estate of the intestate upon the warranty in the deed to the 
Pike land, and that Nancy Sill has no children, and a bill is filedto require the 
defendant, as trustee, to account to Nancy Sill for the hire of the two ne- 
groes, it being alleged in the bill that she has need for the fund. 

Held, That there was equity in the bill; this not being a naked power, the non- 
execution of which will never be aided by the Courts, but a trust power, in 
favor of one whose claimis founded upon the meritorious consideration of 
blood, and that the performance of the trust must not be nominal or illusory, 
but substantial and beneficial; and further, that the necessity of the cestui 
que trust need not amount toabsolute want or indigence. 


The case is stated in the opinion of the Court. 
Jno. J. Fioyp, for plaintiff in error. 
Crark & Lamar, contra. 


By the Court.—Loumrxin, J. delivering the opinion. 


The complainants in this case filed their bill against the 
defendant, calling on him to account to them for the hire of 
two negroes, bequeathed to Nancy Sill by her father, Joseph 
Heard, under the following clause in his will: 

‘‘T give my son, F. H. Heard, in trust for Nancy Sill, two 
negroes, Bartley and Nat, with a discretionary, thatif the 
said Henry Sill relinquishes all claim againt my estate, for 
lot of land No. 30, 2d Monroe, new Pike county, which lot 
was given to him, not sold, and the said Nancy should have 
living children, but both of these things must occur before 
the said Fitz Herbert Heard is authorized to give up the ne- 
groes, Bartley and Nat, to Henry Sill; but the said Fitz Her- 
bert Heard hasa discretionary to give the said Nancy Sill, 
what he thinks is right, for the use of the negroes, Bartley 
and Nat; andat such times as she needs it; or in case she 
becomes a widow, then give her up the negroes, Bartley and 
Nat. Should the negroes never be given up to her, at her 
death they are to be divided between all my children.” 

The bill alleges, that Henry Sill has not relinquished his 
claim againt the estate of the testator, for lot of land No. 30, 
2d district of Pike county. And that Nancy Sill has no chil- 
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dren. It is filed to require the defendant, as trustee, for 
Nancy Sill, toaccount for the hire of the two negroes, and 
pay over the same to her. 

A demurrer was filed on the ground of want of equity in 
the bill, and the argument in support of the demurrer is, that 
it is left to the discretion of the trustee to give to the com- 
plainant, Nancy Sill, what he thinks is right, for the use of 
the negroes, and when she actually needs it. And that if 
her husband has competent means to support her, it was not 
the intention of the testator that she should be entitled to the 
hire of the negroes, And that the necessity contemplated by 
the testator not being alleged in the bill, the complainants 
have not made out such a case as entitles them to the relief 
sought. 

As our brother Cabaniss presents forcibly and perspicu- 
ously the view he took of this question, I deem it but an act 
of justice to him, to incorporate his opinion entire: 


“ This, it seems to me, is placing too narrow a construction 
upon the will, and one which the clause under considera- 
tion, upon the face of it, does not authorize. 

To say that the complainant is entitled to the hire of the 
negroes only in case of her absolute need, and in the event 
of her husband failing to provide competent means for her 
support, is adding to, and enlarging the terms of the bequest. 
This cannot be done by the introduction of parol testimony 
to prove that such was the intention of the testator; a /forti- 
ori, can it not be assumed to be his intention, and the clause 
construed accordingly. We must, therefore, arrive at the 
intention of the testator from the clause as it actually stands, 
and must so construe it as, if possible, to give every part of 
it effect. 

The testator, then, by the Sth clause of his will, bequeath- 
ed to his son, F. H. Heard, in trust for Nancy Sill, two ne- 
groes, Bartley and Nat, with a discretionary [power] that if 
the said Henry Sill relinquishes all claim against his estate 
for lot No. 30, 2d Monroe now Pike county, and the said Nan- 
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cy should have living children, upon the concurrence of 
these two contingencies, he was authorized to give up the 
negroes to Henry Sill; and if these two contingencies had 
occurred, an absolute title to the negroes would have vested 
in Nancy Sill, and through her, in her husband, Henry Sill; 
and no “ discretionary” [power] would have remained to the 
trustee. It would have been his duty to deliver up the ne- 
groes, as directed in the will; and upon his refusal, a Court 
of Equity would compel him to do it. Jn another event, he 
was directed by the will to deliver the negroes to complain- 
ant, Nancy Sill, that is, upon her becoming a widow; and 
the meaning of the clause is, if her husband, Henry Sill, 
should die, and leave her a widow, then the title to the ne- 
groes was to vest absolutely in her, and it would then be the 
duty of the trustee to deliver them to her; but “should the 
negroes never be given up to her,” that is, should the two 
contingencies first mentioned never occur, and the title, there- 
fore, fail to vest in her, and should it fail to vest in her from 
the third contingency not occurring, that is, her becoming a | 
widow, then, upon the first two contingencies failing to oc- 
cur, and the third likewise failing to occur, at her death the 
negroes were to be divided between all his children. But in 
the mean time, between the happening of the contingencies 
mentioned, and the death of Nancy Sill,the negroes were to 
remain in the possession of the trustee; and the question 
arises, and that is the question made by the demurrer, what 
disposition was made by the testator of the hire of the ne- 
groes, and who is entitled to it? That the testator made a 
final disposition of the negroes, and their hire, there can be 
no question. It has already been shown how he disposed of 
the negroes, in whom, and upon the happening of what 
events, the titletothe negroes was to vest. Until the title final- 
ly vested in some one, how was the hire disposed of? The 
clause under consideration must givethe answer. Neither the 
negroes nor their hire vested in the trustee as his own absolute 
VOL. XXVI.—20 
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property. The negroes, in a certain event, were to vest in 
and be divided between all the children of the testator, but 
not their hire; no such disposition of the hire as that, was 
made by the testator; it was not to fall back into and be- 
come a part of the residuum of the estate of the deceased. 
Who then is entitled to it? The clause of the will under 
consideration decides this question. The trustee, Fitz Her- 
bert Heard, ‘‘has a discretionary [power] to give the said 
Nancy Sill, what he thinks is right, for the use of the negroes, 
Bartley and Nat, and at such times as she needs it.” The 
only discretion left to the trustee is, in estimating what is 
right for the use of the negroes; and itis the duty ofa Court 
of Equity to see that he does not abuse that discretion, by es- 
timating the hire of the negroes unreasonably low. Nor can 
he withhold the hire on the ground that the complainant, 
Nancy Sill, does not need it. She is not to be reduced to ab- 
solute want to be entitled to the hire, but it should be ap- 
propriated by the trustee for her annual support, and at such 
times as are usual and customary in such cases, And if the 
trustee abuses this discretion, by withholding the hire en- 
tirely, a Court of Equity will compel him to perform the 
trust, and to account for the hire. 

For these reasons the demurrer is overruled.” 

There is, to my mind, some embarrassment in arriving at 
a satisfactory construction of this clause of the testator’s will. 
That he intended to use this legacy asa means of coercion, 
in compelling his son-in-law to release him from liability 
upon his warranty in the deed, is clear. That he designed 
to create a separate estate in his daughter, in this property, 
may, we think, be fairly inferred from the words of the will. 

In this latter object he has failed. Still, as the husband 
and wife have asked the aid of a Court of Equity, to enforce 
their claim, it is competent for that Court to lay its hands up- 
on the wife’s interest, whatever that may be, and have it se- 
cured to her sole and separate use. 

Further, my own opinion respecting the will is that while the 
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trustee was at liberty to deliver the negroes to the son-in-law 
upon the happening of the two events provided for by 
the will, still he was not bound todo so, He had a right to re- 
tain the possession, by the express terms of the testament, I 
speak now of the intention of the testator. Suppose the 
clause under consideration had stopped, without saying any 
thing as to the use of the negroes. That they had been 
simply given to the son,in trust for his sister, with power to 
turn them over to the son-in-law, upon the happening of the 
two events specified, or upon failure thereof, to the widow, 
if she survived her husband; and if not, at her death to the 
other children of the testator. I repeat, had this been the 
whole will as to this property, who would have been entitled 
to the usufruct? 

It was confidently maintained upon the argument, that the 
daughter would have no claim to the hire of the negroes, Is 
this assumption correct? A. gives property to his son, in 
trust for his married daughter, but to be withheld from the 
possession of the son-in-law until certain conditions are per- 
formed ; is the proposition beyond dispute, that the daughter, 
in the mean time, for whose benefit the trust was created, is 
excluded from all participationin the profits of the property ?. 
It would seem that the very contrary position would be true? 
And that in reply to the question, does the second clause in 
this item of the will enlarge the rights of the cestui que trust, 
it might be retorted, does it restrict them ? 

If it be true that the possession of the slaves might be with- 
held from Henry Sill, the husband, even though the two 
contingencies had both occurred, is it to be supposed, that in 
that case the intention of the testator was to deny to his daugh- 
ter the income from the negroes? And yet, the clause must 
be interpreted in that case, in the same way that it would be 
though no release was made of the warranty, and Nancy Sill 
be childless. 

What then is the discretion vested in Fitz Herbert Heard 
over this property? Should Henry Sill relinquish all claim 
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against the testator’s estate, for lot of land No. 30, in the 2d 
district of Pike county, and his wife Nancy have living chil- 
dren, then, and in that case, Fitz Herbert Heard is authorized 
to give up the negroes, Bartley and Nat, to Henry Sill. He 
is not bound even then to do so, but may continue to hold 
them in trust. I am speaking now in the language of the 
will, in the light of the testator’s intention. Butsuppose the 
foregoing conditions are not performed, or suppose they are, 
and the trustee sees fit to retain the possession of the negroes, 
he has the discretion in the second place, to give his sister, 
Nancy Sill, what he thinks is right, for the use of the ne- 
groes, Bartley and Nat, and at such times as she needs it. 
If she becomes a widow, with or without the relinquishment, 
with or without children, Bartley and Nat are to be given up 
to her. If they are never given up for any of the foregoing 
reasons, at the death of Nancy Sill they are to be divided be- 
tween all the testator’s children. 

Was the provision made for the daughter real or illusory ? 
One that the trustee might give or keep back at his pleas- 
ure? Noone pretends that he took any beneficial interest in 
these negroes. He held a power in trust for somebody ‘else, 
and the question is, who is the usee? There are but two 
alternatives, and we are compelled to choose between them. 
Either the income was to be appropriated to Nancy Sill, or 
else it was to accumulate in the hands of Fitz Herbert Heard, 
to be turned over with the corpus, to his sister, in case of 
widowhood, or at her death, to all the children of the testator, 
Which disposition did the testator intend to make of the hire? 
There is nothing in the will that looks to accumulation for 
any body. Besides, the negroes are given to Fitz Herbert 
Heard, in trust, expressly for Nancy Sill. Does it not appear 
then that the testator himself has settled this doubt ?—has 
spoken out upon the subject? 

It is argued, and there is weight in the suggestion, that 
give to Sill and wife the hire, and they are content. That 
by doing this, you counteract the main motive which the tes- 
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tator had in framing his will as he did, namely, to coerce his 
son-in-law to make the relinquishment which he exacted of 
him. But this, at most, is only partially true. The titleand 
possession are kept from him, unless he complies with the 
conditions. 

After all, where lies the justice of the case? I try always 
to dig deep for that; and when found, nothing but the most 
imperious legal necessity can restrain me from administer- 
ing it. The testator proposes to give his daughter two ne- 
groes, but saddles the gift with the incumbrance that she 
must have living children, and her husband must release 
him from liability upon his warranty to a lot of land, which 
he asserts he gave and did not sell him. Suppose he did 
give it, and the title has failed, is the daughter to get that 
much less than his other children? There is no equality or 
equity in that. 

And although Sill, upon a suit upon the warranty, should 
recover of the estate the value of the land, he will be no bet- 
ter off than the rest ofthe children. I do not intend to say, 
that in such anaction, the estate could be made to respond 
indamages. What would bethe measure of damages? Cer- 
tainly, not the purchase money and interest, if the land was 
given. 

No relinquishment has been made; probably none will 
be. That may be the fault of Sill, There is no living 
children. That is his misfortune. The latter miscarriage 
is sufficient to cut him off from the ownership of this prop- 
erty. He likely waited this event before relinquishing, as 
without children, the release would have availed him no- 
thing. The merits of the case, therefore, is with the com- 
plainants. Andifthe allegations in the bill are true, I am 
inclined to the opinion that the law of the case is also with 
them. ; 

I take the doctrine to be this: That although it be an im- 
mutable rule, that the non-execution of a naked power will 
never be aided, yet, ifthe power be one which it is the duty 
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of the party to exercise, he is a trustee for the exercise of the 
power; and has no discretion, whether he will or will not 
exercise it. And Chancery adopts the same principle as to 
trusts, and will not permit the negligence, accident, or other 
circumstances, to disappoint the interests of those persons 
for whose benefit he is called to execute it. This principle 
according to Lord Eldon, pervades all the cases. Brown vs. 
Higgs, 8 Ves. 574. This equity jurisdiction, in relieving 
against the defective execution of powers, is exerted in the 
case of the meritorious consideration of the person applying 
for aid—as creditors, bona fide purchasers, who rest their 
claim upon a valuable consideration, and in favor of domes- 
tic relatives, whose claims, as appointees, are founded upon 
the meritorious considerations of marriage or blood. 

What is the discretion left to the grantee of the trust pow- 
er in thiscase? It is simply that he shall give to his sister, 
what he thinks is right for the use of Bartley and Nat. 
Has he done that? By his demurrer to the bill, he admits 
he has given nothing. It is not left to him to judge wheth- 
_ er or not she needs the hire. Incase of disagreement be- 
tween the trustee and cestui gue trust, that must be deter- 
mined by the Court. But he must give something, for this 
is a trust power—a power in which persons other than the 
grantee of the power are entitled to the benefits resulting from 
its execution. It becomes an imperative duty upon the gran- 
tee, then, to give what he thinks is right for the use of these 
negroes, to his sister. It does not depend upon his will, 
whether he will give or refuse. A Court of Equity will com- 
pel him to perform the trust for the benefit of his sister. 
And the performance must be dona fide, and not nominal or 
unsubstantial. Such an execution of the power would be 
no better than its non-execution, and would be construed to 
be fraudulent. 

I will conclude with this single additional remark: That 
while the complainants cannot, under this will, insist upon 
the rule of strictissimi juris, as to the amount of hire, so, nei- 
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ther on the other hand can the defendant shelter himself un- 
der that principle, in requiring of the cestui que trust, to 
make out a case of absolute poverty or penury, before they 
are entitled to a decree for compensation for the use which 
the trustee has had of the slaves. The testator’s views to- 
ward his daughter are not so narrow as this. Would the 
fund in the hands of the trustee add to her comfort, conven- 
ience, or pleasure, in the reasonable sense of that term? If 
she needs it for this purpose, she is entitled to it, in contempla- 
tion of the will. After all,this expression may mean, only, that 
instead of a yearly payment of the hire, which is usual, the 
trustee is to advance it from time to time, as she needs it, 
which would be the more reasonable and probable, consid- 
ering that the trustee himself was expected to retain the pas- 
session of the property. 


Judgment affirmed. 


McDonatp J. concurring.— 


I am of opinion that the judgment of the Court below over- 
ruling the demurrer filed to the bill in this cause, oughtto be 
affirmed. The negroes, Bartley and Nat, were given to the 
plaintiff in error, in trust for his daughter, Nancy Sill. She 
was unquestionable the object of the testator’s bounty. The 
negroes were not to be delivered to her or her husband, unless 
he relinquished to his (testator’s) estate, all claim against his 
estate for lot of land No. 30, in the 2d district of Monroe, now 
Pike county, which the will states had been given, not 
sold to him, and unless his daughter should have living chil- 
dren, and both these things were to occur before the trustee 
was authorized to givé up the negroes to the husband. 

If the events had occurred, it was still left to the discretion 
of the trustee, whether he would deliver the negroes to the 
husband. Neither the restraint upon the delivery of the ne- 
groes, nor the discretion given tothe trustee in respect to 
ithe delivery of them on the happening of the corditions on 
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which he might deliver them, affects the bequest to the daugh- 
ter. The property, so far, is hers; and if retained by the 
trustee, is to be held for her benefit. The gift to her depends, 
in no manner, upon his discretion. 

The clause of the will proceeds: “But the said Fitz Her- 
bert Heard has a discretionary [right or power] to give to the 
said Nancy Sill what he thinks right for the negroes, Bart- 
ley and Nat, at such time as she needs it.” It was obvious- 
ly the intention of the testator that the negroes should be ei- 
ther held by the trustee, or be delivered to Henry Sill, the 
husband, on the happening of the contingencies mentioned, 
and not be hired out. If delivered to the husband, they 
would have been held for the benefit of the wife; if retained 
by the trustee, certainly for her benefit, but he to pay what 
he thinks right as hire, which is equivalent to reasonable 
hire. The word “ discretionary,” in this clause, is either sy- 
nonymous with the words “ thinks right,” in the same clause, 
and is mere tautology, or it means he shall have discretion 
to hire them out, or retain them and pay what he thinks 
right for the hire. The latter was probably the intention, 
but, in either event, the daughter was to have the proceeds, 
whenever she needs them. The word“ needs” is not to be 
construed inits literal sense, for it would then make the be- 
quest conditional, on the hire being necessary to her support, 
when the bequest is absolutely to her, and the negroes are to 
be delivered without condition on her surviving her husband. 
The discretion is not given to the trustee to qualify the lega- 
cy, and retain the property to his own use without account- 
ing. Whenever she needed the hire, in her own opinion of 
her necessities, the trustee had to pay her what he thought 
was right for the hire, and if he placed an unreasonably low 
hire upon them, so as to exhibit a selfish discretion, a Court 
of Chancery would put him right. 


Bennine J. dissenting. 


The bill of Mr. and Mrs. Sill, asks of Fitz Herbert Heard, 
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the executor of Joseph Heard, an account of the hire of two 
negroes, Bartley and Nat. 

The bill is founded on the following item, in the will of 
the deceased Joseph Heard: “I give my son, Fitz Herbert 
Heard, in trust for Nancy Sill, two negroes, Bartley and Nat, 
with discretionary, that if the said Henry Sill relinquishes 
all claim against my estate, for lot of land, No. 30, 2d Mon- 
roe, now Pike county, which lot was given to him, not sold, 
and the said Nancy Sill have living children, but both of 
these things must happen before the said Fitz Herbert Heard 
is authorized to give up the Negroes Bartley and Nat to Hen- 
ry Sill, but the said Fitz Herbert Heard has the discretion- 
ary, to give the said Nancy Sill, what he thinks is right, for 
the use of the negroes Bartley and Nat, and, at such times 
as she may need it, or in case she becomes a widow, then,,. 
give her up the negroes, Bartley and Nat; should the ne- 
groes never be given up toher, at her death they are to be 
divided between all my children.” I copy from a badly 
written copy, and there may be some small errors. 

Does this item give to Mr. and Mrs, Sill, the right to the 
hire of the two negroes ? 

I think, that so far as ¢itle, is concerned, the hire stands 
on the same footing as the corpus, and, consequently, that 
the hire goes with the corpus, wherever that goes. 

A gift of the corpus of property, is a gift of the rent or hire, 
unless there is something in the conveyance to prevent it 
from being. This may be assumed. 

To whom was the gift of the corpus of the two negroes? 
In my opinion, to the executor, on certain conditional and 
successive trusts; namely, to the executor: first, in trust for 
Henry Sill, on condition that, he should relinquish all claim 
against the testator’s estate, on account of the lot of land, and 
Mrs. Sill should have a living child by him; secondly, should 
both these events not happen, then, in trust for Mrs. Sill, on 
condition that she should become a widow ; thirdly, should 
neither the two things on which, the first condition depend- 
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ed, nor - the one thing on which, the second depended, hap- 
pen, then, in trust, for “all’’ af the testator’s “children.” 
These conditions are all precedent. 

Mr. and Mrs. Sill make no claim to the corpus. I think, 
then, that I shall be safe in assuming, that no right to the 
corpus, has vested in them as yet. 

The hire, then, went, along with the corpus, (say, to the 
executor, on these same conditions;) unless there was some- 
thing in the conveyance (in the item aforesaid,) to prevent it 
from so doing. 

Is there in the item, any thing to prevent the hire from so 
doing? Nothing, I think. There is I think, nothing in the 
item to separate the f7¢/e to the hire, from the title to the cor- 
pus. There is, it is true, something in the item, to give the 
executor, perhaps, a power over the hire, when there is no- 
thing in it, to give him any power over the corpus; there is, 
in the item, a grant of “ discretionary,” [power,] to the exe- 
cutor, “to give the said Nancy Sill, what he thinks is right, 
for the use of the negroes, Bartley and Nat, and, at such 
times as she may need it;” but, 1st, the grant of a power over 
a thing, is not a grant of the thing, itself; 2dly, if it were, 
the grant of this hire would, be to the executor, and not to 
Mr. and Mrs. Sill, for the grant of the power, is to the execu- 
tor; atleast, we may say this much, that, if the grant of this 
hire would be to Mr. and Mrs, Sill, it would be a grant of it, 
not absolute, but only on condition, that the executor should 
think, that she was needing it; and even then, would be a 
grant of only so much of it, as the executor might think, 
“right.” 

There is not, any thing, in the bill, to show, that Mr. and 
Mrs. Sill has “ need” for this hire, or, for any part of it; and 
if there was, there is nothing in the bill, to show, either that 
the executor thinks so, or, if he does, how much of the hire 
it is, which he “‘ thinks” “ right” for her. 

I say, then, that the hire no more went to Mr. and Mrs. 
Sill, than did the corpus; but that if it did, it did so, on con- 
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dition that she had need for it and the executor thought that 
she had—events neither of which has happened. 

Hence, I must further say, that, I think, that the Court be- 
low erred in not sustaining the demurrer to the bill. In this 
I dissent from the Court. 





Henry S. Cuance, plaintiff in error, vs. Assor M. McWuor- 
TER et al, defendants in error. 


A vendor’s lien upon land for the unpaid purchase money, will not be set aside 
in favor of a mortgage given by the vendee to secure an antecedent debt ; nor 
will a purchaser, with notice at a judicial sale under the foreclosure of said 
mortgage, be protected against said lien; especially where he is a joint debtor, 
with the mortgagor, upon the debt intended to be secured, and the price at 
which the property was bid off by him is applied to the payment of said 
debt. 


In Chancery, from Carroll Superior Court. April Term, 
1858. Honorable Gzorce L. Rice presiding. 


See the statement set out in the opinion of the Court. 


MeErRELL, for plaintiff in error. 
Cuisoomm & WaApDELL, contra. 


By the Court.—Lumprxin J. delivering the opinion. 


This was a bill filed by the complainant against the de- 
fendants, and containing, amongst other things, the follow- 
ing charges and allegations in substance, to-wit: That com- 
plainant on the 14th day of February, in the year 1854, sold 
to the defendant Abbott M. McWhorter, lot of land, Ne. 147, 
in the second district of Carroll county, and executed to him, 
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an absolute deed of conveyance for the same; and took said 
defendant McWhorter’s notes for $1,050 for the purchase 
money, and that said McWhorter entered into and took pos- 
session of said lot of land in pursuance of the said purchase. 
That afterwards to-wit, on the 27th day of May, in the year 
1854, the said defendant McWhorter executed a mortgage 
deed, conveying said lot of land to the firm of J. S. Farrer 
& Brothers, to secure the payment of a debt of $481 58-100, 
which was owing by the defendants, Abbott M. McWhorter, 
Larkin H. Davis and Alfred B, Davis, merchants and part- 
ners, using the name and style of Davis, McWhorter, & Co. 
said firm debts having been contracted, long before the sale 
of said land by the complainant to the said McWhorter. 
That said defendants fraudulently executed said mortgage, 
for the purpose of depriving complainant of his equitable 
lien on said land for the balance of his purchase money, 
namely, $708 24-100, besides interest, which was yet due 
and unpaid; and for which he held no security, but the 
notes of the said McWhorter. That J. S. Farrer and 
brothers proceeded to foreclose said mortgage, and had the 
execution issuing thereon, levied on the said lot of land, and 
the same was sold on the lst Tuesday in July, 1857, at 
which time complainant by public proclamation before any 
bid was made, gave notice that he should seek to enforce his 
lien on said land for the purchase money still due thereon. 
That defendant Davis was present and near enough at the 
time to have heard the same, before he bought; and the 
complainant believes and so charges, that the defendant Da- 
vis did hear all that was then and there said by complain- 
ant, in relation to said land, and the sale thereof; and that 
complainant would seek by virtue of his vendor’s lien, to 
subject said land to the payment of the purchase money 
still owing thereon; and that the said Davis, then and there 
became the purchaser of the said lot of land No. 147, in the 
second district of Carroll county, with full, complete and 
perfect notice and knowledge of complainant’s equitable 
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right in and lien upon the same; and that he the said Larkin 
H. Davis now holds a deed from the Sheriff, conveying to 
him, all the interest, title and claim, to the said lot of land, 
that the said Abbott M. McWhorter had therein before the 
sale. That said L. H. Davis bid off said lot-of land, at and 
for the sum of $696, when the same was worth $1,200; 
and but for complainant’s lien aforesaid, would have brought 
that sum; that the money arising from the said sale, paid 
off the debt, due by the defendants to J. S. Farrer and 
Brothers ; and left a surplus of $100, which was applied to 
the discharge of a debt, owing by the defendants to Gilland 
& Howell, or some other person; that the Sheriff has execu- 
ted titles to Davis to the land; and that he is about to trans- 
fer the same to an innocent purchaser for value, without no- 
tice. 

The bill contains a prayer that Davis be enjoined from 
conveying the land; that the same be resold and the pro- 
ceeds applied to the extinguishment of complainant’s lien, 
and a decree against the defendant McWhorter for the amount 
of the notes. 

To this bill, a general demurrer was filed for want of 
equity; and upon argument had thereon, the presiding 
Judge sustained the demurrer, and ordered the bill to be 
dismissed. 

Was there equity in the bill? In other words, can the 
complainant in such a case as this, assert a lien on the land 
sold to McWhorter for so much of the purchase money as 
remains unpaid ? 

As between vendor and vendee, the settled rule is, to sus- 
tain the implied lien for the purchase money, where the 
mere personal security of the purchaser has been taken, and 
on the other hand to consider the implied lien as waived, 
whenever the security of a third person is given. See 
Blount’s Ambler, 723, (n. 1.) where all the English authori- 
ties are collected and arranged; and also 4 Kent’s Com. 146, 
and cases there cited. 
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In this case, it is not pretended, that there was any collat- 
eral security of a third person taken; or any agreement or 
understanding, that the vendor should or would relinquish 
his right to look to the property for the payment of the pur- 
chase money. The lien then clearly existed as against Mc- 
Whorter. Has it become subordinate to the mortgage given 
by McWhorter to J. S. Farrer and Brothers, and the judicial 
sale under it? That is the question, and it is an important 
one; and one that has never been decided by this Court. 

There is to say the least of it, an apparent conflict of au- 
thority upon this point and a bright array of names on both 
sides. The Supreme Court of the United States, is supposed 
to have adjudged this question, for the defendants in the 
Court below, and the defendants in error in this Court in 
Bailey vs. Greenleaf and others, (7 Wheaton, 46 ;) and the 
Supreme Court of Maryland, in Roberts vs, Salisbury, (3 
Gill and Johns. 425;) and of Tennessee, in Gann vs, Ches- 
ter, (5 Yerger, 205) are cited in support of the same doc- 
trine. In Shirley vs. The Congress Sugar Refinery, and 
another, (2 Edward’s V. C. Rep. 511;) the N. Y. Court dis- 
sents from the opinion of the Supreme Court of the United 
States. And in Truloe vs. Williams, (3 Wharton 493 ;) it is 
decidedly condemned by Chief Justice Gibson, who pro- 
nounces it, “ unsatisfactory upon principle and precedent.” 
And to the memory of the late lamented Gibson, I beg leave 
to record this passing tribute, that while at the time of his 
death, he had been longer in office than any cotemporary 
Judge in the world; that none other on earth, united the 
same originality, vigor, clearness, precision of thought with 
the same elegance and felicity of expression. He is unques- 
tionably for force and beauty of style, the ablest judicial wri- 
ter that this or any other country has produced. His decis- 
ions and Lord Stowell’s, are amongst the few, that all law- 
yers love to read. 

Chief Justice Marshall in delivering the opinion of the 
Supreme Court, in Bailey vs. Greenleaf, considers that the 
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vendor’s lien cannot be asserted against creditors, holding 
under a bona fide conveyance from the vendee; and doubts 
whether it is settled in England, that the lien remains 
against the assignees of a bankrupt or creditor coming in 
under the purchaser, by act or operation of law. 

Vice Chancellor Edwards, in commenting upon this de- 
cision, Shirley vs. The Sugar Refinery, remarks: “ Had the 
learned Chief Justice gone a little further and looked into some 
later cases, particularly, Grant vs. Mills, (2 V. and Beam. 306 ;) 
and ex parte Peake, (1 M. C. Rep. 346,) (which do not appear 
to have fallen under his observation,) it is probable his doubts 
upon this point, would have been removed. In the first of 
these cases, Sir Wm. Grant treats it as a settled rule, not to 
be disputed, that whatever equity, the vendor would have 
against the purchaser, he is entitled to, against his assignee ; 
and in the last case, where the question was between the 
vendor and the assignee, and creditors of a bankrupt ven- 
dee, Sir Thomas Plumer, V. C. lays it down as clear, that the 
vendor’s lien exists against the assignee, where the vendee 
becomes bankrupt, they being in no better condition than 
the bankrupt himself.” 

And I beg leave to add, why should they be? Why should 
the assignees be in any better condition than the assignors ? 
They pay no purchase money on the transfer, and take only 
what the debtor had; and as he held it, subject to all coun- 
tervailing equities. The doctrine in England in bankrupt 
cases, is not distputed. (2 Sudg. on vendors, 81; 12 Ves. 
jun. 349; Milford vs. Milford, 9 Ves. jun. 99; 2 V. and 
Beam. 309; Powell on Mortgages, 542; Taylor vs. Wheeler, 
2 Vernon, 564; Finch vs. Winchelsea, 1 P. Wms., 280; 
Cowper, 565; Dougl. 636.) The American cases, with but 
few exceptions, accord with the English decisions, and es- 
tablish the prineiple, that it is only the purchaser, who has 
paid a valuable consideration, on the transfer, without notice, 
in the ordinary course of business, that is protected, and put 
in any better situation than the assignor (1 Dall. 430; 4 
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Brow. 368; 3 Raule, 99, 203; 4 Raule, 345, 354 ; Wolf VS, 
Erchelberger, 2 Penn. Rep., 346; 1 Wharton, 433; 10 Johns. 
Rep. 540; 13 Wend., 570; 16 Wend. 574; 15 Mass. Rep., 
156.) 

Mr. Sugden, now Lord St, Leonards, the distinguished 
author of the treatise on the law of vendors, (now in its 9th 
edition,) after laying down the rule, that persons coming in 
under the purchaser by act of law, as assignees of a bank- 
rupt, are bound by an equitable lien, although they had no 
notice of its existence; because the assignment by operation 
of law, passes the right of a bankrupt, precisely in the same 
plight and condition, as he possessed them, observes: “And 
the creditors claiming under a conveyance from the purchas- 
er, are bound in like manner as assignees, because they 
stand in the same situation as creditors under a commission.” 
(2 Volume 74, 75.) 

And in Farrell vs. Heelis, (mbler, 723;) Earl Rathurst 
acknowledged the rule to be, that the equitable lien for the 
purchase money, where the seller has not waived it by taking 
other security, is good, not only against the purchaser, but 
against his creditors, whether under a commission or under 
a deed of trust, in the nature of acommission. It is certain, 
he says, that persons claiming under such a deed, stand in 
the same situation as creditors, under a commission. 

Without consuming more time in collating the cases, we 
remark that this question has been substantially passed upon 
by this Court. In Webb vs. Robinson, (16 Ga. Rep. 216 ;) 
after an extensive review of the authorities, this Court say, 
(page 230,) “Our position is, that the protection of the credi- 
tor, depends upon the circumstances under which the debt 
was contracted. If without notice he is protected. ntece- 
dent debts do not therefore belong to the protecting class.’ 

Farrer & Brothers were not induced to extend credit to 
McWhorter, the vendee, on the faith of this property. The 
debt to them, to secure which the mortgage was taken, was 


contracted long prior to the sale. 








ATLANTA, AUGUST TERM, 185s. 321 





Chance vs. McWhorter, et al. 


In Mourice vs. Byars and others, (16 Ga. Rep. 469 ;) Judge 
Starnes, in delivering the opinion of the Court, very proper- 
ly remarks, that the vendor’s lien is not postponed, to even a 
judgment creditor, who becomes so, before the conveyance 
to the debtor, page 477. ; 

In the case of Scott, Carhart § Co.vs. Warren § Spicer, 
(21 Ga, Rep. 410;) the Judge who delivered the first opin- 
ion in that case, says: “It is conceded, that a vendor’s lien 
is protected against an older judgment.” And in the same 
case, Judge Bennine, says: “The judgment of the creditor, 
did not give credit on the faith of the mortgaged property ; 
for he credited before his debter had acquired any interest 
in that property. The mortgagee credited exclusively on 
the faith of that property ;” so we repeat here, that Farrer 
& Brothers did not credit Davis, McWhorter & Co. on the 
faith of this mortgaged property; for the credit was given to 
them before McWhorter, one of the debtor-firm, acquired any 
interest in that property. Chance credited McWhorter ex- 
clusively on the faith of that property. 

Judge McDonacp dissented from the majority of the Court, 
upon the main point decided in the case last referred to, up- 
on the ground, that the vendor by executing a conveyance 
and taking a mortgage, had parted with the title, and waived 
thereby his equitable lien and placed himself upon a footing 
with other creditors. We do not understand him, as disa- 
greeing upon this point: 

If this doctrine be correct, upon what principle can the 
demurrer be maintained? Is not the lien of a judgment 
creditor, equal in every respect to that of a mortgage credi- 
tor? Whena contest arises between them in the distribu- 
tion of funds, arising from the sale of the debtor’s property, 
it is the priority of date that gives to one the preference over 
the other. 

In the case at Bar, suppose the mortgaged premises had 
been sold under an antecedent judgment, and notice given 
at the sale of the vendor’s lien; the purchaser, would be 

VOL. XxVI.—21. 
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subject to that lien, and yet the judgment creditor would 
hold against a junior mortgage. Would it not be absurd 
then to hold, that a purchaser under the mortgage with like 
notice, would be protected? A sale under the judgment, 
would not protect the purchaser with notice, and yet 
a sale under the mortgage would, when the money arising 
from the latter sale, would be paid over to the older judg- 
ment lien, as against the mortgage creditor! 

But the strong and unanswerable view of this subject is 
this, as against the vendor’s lien in this case, the mortgagee 
is a mere volunteer. He paid no present consideration, and 
gave up no present right in order to obtain this mortgage. 
And while it is not strictly a voluntary conveyance, under 
the statute of Elizabeth, the object being to secure a pre- 
existing debt; but to put the rights of such parties upon 
the same footing with actual purchasers for a valuable con- 
sideration, without notice, is to confound two legal princi- 
ples, which are wholly distinct in their equities. Farrer & 
Brothers have surrendered nothing; they have made no 
fresh advances of money or goods; they have parted with 
no right, substantive or formal in compensation for this mort- 
gage: they cannot be placed in the category of purchasers, 
by their character or position. 

A junior judgment, ora junior mortgage, to the date of the 
sale, to enforce the payment of a debt contracted upon the 
faith of this property, would set aside the vendor’s lien. 
For in the language of Chief Justice Marshall, in Baily vs. 
Greenleaf, “to the world, the vendee appears to hold the 
estate, divested of any trust whatever. And credit is given 
to him in the confidence, that the property is his own in 
equity as well as law. It would seem, therefore, inconsis- 
tent with the principles of equity, and with the general spirit 
of our laws, that such a lien should be set up in a Court of 
chancery to the exclusion of bona fide creditors.” 

I subscribe cordially to this doctrine, and for myself, I 
would go further and express the desire, that the whole doc- 
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trine of the vendor’s lien should be abolished by the Legis- 
lature; and in lieu thereof, enact, that the vendor should 
reduce his lien to mortgage and have it recorded as are all 
other mortgages, giving it a preference over all other liens, 
where by law, the vendor is now entitled to be preferred. 
But we are not here to make law. 

Who does Chief Justice Marshall mean by.dona fide credi- 
tors? Certainly not those who represent antecedent debts. 
It does not distinctly appear, from the report of Bailey vs. 
Greenleaf, that it was a case of this sort. The contrary is 
likely true. The creditor for whose security the conveyance 
was made, had entered into engagements for Greenleaf’s, the 
plaintiff’s vendee, to a largeamount; and thedeed was made to 
secure these, and also to secure the creditor for any further ad- 
vancements he might make, or future engagements he might 
enter into an account of Greenleaf. ‘The creditor, therefore, 
may have made further advances, and inccurred subsequent 
liabilities on the credit of the security; and if so, he wasa 
mortgagee, as he appears to have been considered, not mere- 
ly for antecedently contracted debts, but also in considera- 
tion of fresh advances and liabilities. Under such circum- 
stances, without notice of the prior lien claimed by the ven- 
dor for the purchase money, the right of the mortgagee might 
well be preferred. Many of the remmarks which fell from 
the Court would seem to apply solely to a case of the latter 
description; while some of them proceeded apparently upon 
the broader ground, which we have been considering. One 
thing is certain, the decision fails to show any distinction 
between assignments in bankruptcy and statutory insolvency, 
which if not admitted to be, nevertheless are, clearly estab- 
lished to be, adverse to the conclusion, at which the Court 
came in Bailey vs. Greenleaf; and an assignment by the 
act of the party. It fails to show further, that by the latter, 
antecedent creditors became purchasers for a specific consid- 
eration. And both of these were necessary to constitute 
this an authority against the plaintiff in error. 
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But aside from and independent of these general grounds, 
Davis, the purchaser, against whom this vendor’s lien is 
sought to be set up, has no equity under the facts of this 
ease. The bill charges, that the mortgage was given to se- 
cure a debt, which Davis, the purchaser, McWhorter and 
one A. B. Davis, the other partner, were jointly owing. That 
at the sale under the mortgage foreclosure, Davis bid off the 
land, at the sum of $694 00; and that the proceeds were 
applied to the payment of the partnership debt, due to Far- 
rer & Brothers; and one other debt of the same character, 
due to Gilland & Harrell. Davis bought the land at a tri- 
fle over one-haif its value; and was enabled to do so, on ac- 
count of the incumbrance hanging over it. The purchase 
money went to the discharge of adebt which he was legally 
bound to pay. Instead of paying for the land, the money 
went to the discharge of his own debt. What equity has 
he then, against the vendor? The case is simply this. 
Here is a vendor endeavoring to assert and enforce his lien, 
against a purchaser who bought with full notice, that the 
purchase money was unpaid, and who has paid nothing 
for the property except what went to the extinguishment of 
his own debt! 

Again it is charged in the bill, that the defendant Davis 
and McWhorter, fraudulently combined and collusively exe- 
cuted the mortgage to Farrer & Brothers, for the purpose of 
defeating Chance, the complainant, in the collection of his 
purchase money; and destroying his vendor’s lien upon the 
land. Is argument or authority needed to show, that an ad- 
vantage thus erroneously obtained, will not be countenanced ? 
The general rule is conceded, that a purchaser with notice, 
from one without notice, will be protected, that is, that if Far- 
rer & Brothers were bona fide purchasers from McWhorter, 
and we have endeavored to prove they were not, and Davis 
had bought from them, his title would have been good, not- 
withstanding express notice could be brought home to him. 
But, suppose this second purchaser, knowing the vendor’s 
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lien, and consequently, that if he should buy directly from 
the vendee, he could not be protected, concocts a plan to 
accomplish that circuitously, which he could not do directly. 
And in furtherance of it, confederating with McWhorter: 
he procures this mortgage to be made, and by a judicial sale, 
gets the land at a little over half its value? And the price 
that he does pay, goes to his own debt? Does nota bill, preg- 
nant with such weighty averments, require an answer? Ad- 
mitting them by demurring to be true, should it be dismissed 
for want of equity? 

In every aspect of this case, the merits of it, are with the 
vendor. When Farrer & Brother’s took the mortgage from 
McWhorter, they parted with nothing. They executed no 
satisfaction, no release. The act and effort of MeWhorter 
to secure the creditor, was therefore gratuitous. The land 
destined to pay the creditor, continued under the mortgage 
subject to the same equities, which adhered to it before. 
And yet the creditor has actually been paid; and that too 
by the debtor, who was legally liable for the debt. He is 
not hurt. Were it otherwise, the blame rests where it should, 


Let him pocket the loss. 


Judgment reversed. 


E. N. Catnoun anv J, S. WitutaMs, plaintiffs in error, vs 
Mary Sroxes, defendant in error. 


A new trial will be granted, when the verdict is strongly and decidedly against 
the weight of evidence. 


Motion for a new trial. Fulton Superior Court, April 
Term, 1858, His Honor, Judge O. A. Butt, presiding. 
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This was an action, in the statutory form of complaint, by 
Mary Stokes, against Dr. Ezekiel N. Calhoun and John §, 
Williams, on a promissory note, given by Calhoun as princi- 
pal, and Williams as his security, for the hire of a negro for 
the year 1855. The note was for ninety dollars. The de- 
fendant Calhoun, plead as an off-set, an account against 
plaintiff, amounting to eighty-three dollars, being for medi- 
eal services, &c., rendered to said negro while sick in the 
months of November and December, 1855, and while in 
defendant’s service. 

The jury under the testimony and charge of the Court, 
found for the plaintiff the full amount of the note sued for. 
Defendant moved for a new trial, which the Court below 
refused, and defendant excepted, and assigned said refusal as 
error. 


James M. Catuoun, for plaintiff in error. 
Tuomas W. J. Hizn; and Hammonp & Son, contra. 


By the Court.—Lumrxtn J. delivering the opinion. 


It is in proof by Miss Gay, that at the time the negro was 
hired at Decatur, in December 1854, by her mother, to Dr. 
Calhoun, that it was expressly agreed, that if the negro be- 
came sick, her mother was to take him home and have him 
doctored. That her mother preferred having the boy at 
home, and to procure other medical attendance if he became 
sick, than that of Dr. Calhoun’s; and that she refused to hire 
the negro upon any other terms. By express contract then be- 
tween the parties, the hirer, Dr. Calhoun, was released from 
his legal obligation, to have the negro doctored in sicknéss. 

It is to be inferred from the testimony, that Dr. Calhoun 
failed to notify the owner Mrs. Stokes of the sickness of the 
slave, as he promised to do, until it was too late to have him 
removed with safety. The evidence upon this point is not 
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so full and satisfactory as it might have been. Mrs. Stokes, 
learning that the boy, King, was sick, repairs to the premis- 
es of the defendant, in company with her daughter, Miss 
Gay, sometime in the month of November, where she meets 
Drs. Hillyer and Wilson ; and what transpired on that occa- 
sion, is in the record. Dr. Calhoun had been treating the 
case, which was oneof Typhus Gravior ; it lasted two months, 
and its violence was such as usually characterizes that dis- 
ease, ; 

We think it may be safely assumed, that Mrs. Stokes, so 
far from dismissing Dr. Calhoun or desiring to do so, con- 
cluded, that it was best for him to continue the treatment of 
the case, and so expressed herself to him; and that too, af- 
ter he had absolutely refused to allow a consulting physician 
to be called in, at the instance of the plaintiff. 

If when Mrs. Stokes was informed that her negro was sick, 
she had have left the matter as it stood, under the original 
understanding between Dr. Calhoun and herself, or express- 
ly thrown upon him the responsibility of treating the negro 
at his own risk and gratuitously, the case might have been 
different. 

After all, does not justice require, that Dr. Calhoun should 
be allowed reasonable compensation, at least, from the time 
that he was employed by Mrs. Stokes, to treat the boy, for 
what she did and said amounted to that. He wascured of 
a malignant attack; what physician could have done more ? 
Many might have done worse; the two month’s board, five 
dollars per month, is quite reasonable. Less than it would 
have cost the mistress, including the expenses of removal 
and nursing. The merits of this case are with the defend- 
ant. As to the reasonableness of his bill, I cannot speak. 
It is sustained by the testimony of Messrs. Hillyer & Wilson, 
the latter, himself selected, by Mrs. Stokes, as the physician, 
to be associated with Dr. Calhoun, in the treatment of the 
case. And by the way, this additional expense has been 
saved to Mrs. Stokes, by the absolute, or obstinate if you 
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please, refusal of Dr. Calhoun, to suffer a consulting physi- 
cian to be called in; which is all she ever proposed doing. 
She never did offer to supersede Dr. Calhoun, or dispense with 
him altogether. Whether Dr. Calhoun be entitled to charge 
for as many visits in attending the negro as he did, upon 
his own premises, or in his own infirmary, is rather a ques- 
tion perhaps for the jury, than the Court. 

I have felt no inclinatior? to contrast the testimony in this 
case. It can hardly be said to be conflicting. Itis not amiss 
to remark, that on one side, it partakes a little perhaps of the 
spiciness which is peculiar to some temperaments, and which 
any daughter might naturally feel, at the supposed wrongs 
done to a parent. 

I may have gone beyond what the case strictly required, 
in several of the suggestions, which I have made. My mo- 
tive has been to induce the parties to arrest this litigation by 
adjusting the controversy upon the principles of equity. 


Judgment reversed. 


R. M. Brown, Clerk, plaintiff in error, vs. L. E. Buecxrey, 
So]. Gen’l., defendant in error. 


Under the Act of 1850, (Cobb 863,) Sheriffs, Solicitors General, and other collec- 
ting Officers of the several counties of this State, are required to pay over to 
the Clerks of the Superior Courts of the several counties in this State, their 
proportionate amount of all moneys arising from fines and forfeitures to the 
oldest orders passed in their favor, for costs due on insolvent State cases ; 


the right of retainer being given to said collecting officers, when they hold 
the oldest orders: 


Moneys arising from fines and forfeitures in Fulton county, bound for costs due 
in DeKalb county, before those counties were divided. 
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Motion, in Fulton Superior Court, April Term, 1858, Judge 
Butt, presiding. 


Upon the application of Robert M. Brown, Clerk of the 
Superior Court of DeKalb county, the Court granted the fol- 
lowing rule nisi, directed to Logan FE. Bleckley, Solicitor 
General of the Coweta Circuit, viz: 


Robert M. Brown, Clerk Su-> 
perior Court, DeKalb county, 
vs. 
L. E. Bleckley, Solicitor Gen- 
eral of Coweta Circuit. 


Rule Nisi,in Fulton Supe- 
rior Court October Term, 
1856. 





On motion of counsel for plaintiff, ordered by the Court 
that L. E. Bleckley, Solicitor General of the Coweta Circuit, 
show cause to-morrow morning, or so soon as counsel can 
be heard, why he should not pay to plaintiff or his attorney, 
all monies in his hands raised from fines and forfeitures in 
said county, in pursuance of an order of the Superior Court 
of DeKalb county, passed at October Term, 1853, and an 
Act of the General Assembly of this State, assented to Feb- 
ruary 16th, 1854, entitled “ An Act to authorize the payment — 
of certain accounts therein specified,” to be applied towards 
the payment of the costs due said Brown, as Clerk of the 
Superior Court of DeKalb county, before the passage of said 


Act. 
Minswer of L. E. Bleckley. 


Respondent answers, that he has in hand ninety-five 
dollars, and will pay it out as the Court shall direct. There 
is more than that amount due him on an order for costs 
granted him by the Superior Court of Fultoncounty. There 
is also a considerable balance due to B. F. Bomar, former 


Clerk, on an order in his favor, October 17th, 1856. 
L. E. BLECKLEY, Sol. Gen’/. 
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After argument, the Court refused to make the rule abso- 
lute, and counsel for Brown excepted. 





J. M. & W. L. Caruoun, for plaintiff in error. 
L, E. Biecxiey, in propria persona, contra. 
By the Court——Lvmrxin J. delivering the opinion. 


The Clerk based his claim in this case, upon the Act of 
16th February, 1854; and the Court looking to that Act 
alone, very properly repudiated the application. That Act 
was called for entirely, to meet the exigency growing out of 
the formation of the new county of Fulton out of the coun- 
ty of DeKalb. It provides, “that the accounts heretofore 
examined and allowed by the Judge of the Superior Courts 
of the Coweta Circuit, in favor of the officers of the county 
of DeKalb, before the organization of the county of Fulton, 
for costs due them, on insolvent criminal cases, and those 
in which the State was cast, be paid out of any moneys rais- 
ed from fines and forfeitures in said counties, in the order in 
which they were allowed.” Pamphlet Acts, p. 827. 

This Act was merely intended to secure to the officers of 
DeKalb county, from Fulton county, the payment of their pro- 
per proportion of costs which was due and owing, before Ful- 
ton was cut off from DeKalb; and nothing more. So also was 
the Act passed on the same day, by the same Legislature, 
Pamphlet Acts, p. 108. This Act requires of Solicitors 
General, within their respective Circuits, to pay over at the 
Fall Term of the Courts, in each county, all unsettled balan- 
ces in their hands, to the county Treasurer. 

The question in this case depends upon the construction of 
the Act of 1850. Codd 863. And although this Act is very 
badly worded and punctuated, still we think the meaning is 
unmistakable. It provides “that from and after its passage, 
it shall be the duty of Sheriffs and Solicitors General, and 
other collecting officers of the several counties of this State, 
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and they are hereby required to pay over to the Clerks of the 
Superior Courts of the several counties in this State, their 
proportionate amount of all moneys arising from fines and 
forfeitures to the oldest orders passed in their favor for costs 
due on insolvent State cases, said Sheriffs and Solicitors, 
reserving their proportionate amount in like manner.” 

This Act gives priority to the oldest orders for costs due’ 
on insolvent State cases. If of the same date, to be paid 
proportionally. It gives also to the officer collecting the 
fund, the right of retainer, should he hold the oldest lien. 
And the only discrimination now made under the law, is 
between Solicitors themselves. The incumbent is entitled 
to a preference, over his predecessors, where the money is 
collected during his Term. cts of 1849—Covbb 363. 

The Act of 1856, then makes it obligatory upon the Soli- 
tors General, to pay over all moneys arising from fines and 
forfeitures, to the oldest orders passed, for cost due on insol- 
vent State cases, deducting the cost due in the particular 
case first. And the Act of 1854, first quoted, puts this fund, 
when raised in Fulton county, upon the same footing as if 
it had been raised in DeKalb, as to costs due, before the divis- 
ion of those counties. If then, Brown, the Clerk of DeKalb 
has older orders than the Solicitor, the Solicitor is bound under 
the Act of 1850, to pay the balance in his hands to the Clerk. 
And such is the old law and practice of the Courts. It is 
equitable and just, making no distinction between officers 
equally meritorious. 


Judgment reversed. 
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Grorce C. Hearp, plaintiff in error, vs. Hocxtey C. McKzsz, 
defendant in error. 


{1.] Where interrogatories are substantially answered as to every material 
point, it is sufficient. 


[2.] Where a witness is examined a second time by the same party in the same 
cause, to correct a mistake made in his answers to the first set of interroga- 
tories, there is no impropriety in the witness being furnished with a copy of 
his previous answers, by the party or the counsel in the cause. The object in 
taking testimony being for the ascertainment of truth and not to entrap wit- 
nesses, 


[3.] It is always incumbent on the plaintiff in error, to show affirmatively, that 
the decision complained of is erroneous. And when the interrogatory is not 
incorporated in the bill of exceptions, and the answer is legal or not, accord- 
ing to the question propounded, this Court will presume in favor of the judg- 
ment, that the question was asked in that form, which would authorize the 
answer. 

[4.] It is inadmissible, for a defendant to prove the burning of his house and 
papers, in order to raise the presumption, that a receipt against the plaintifi’s 
demand, was destroyed, there being no proof whatever of the existence of 
the receipt. 

[5.] Hearsay evidence, as well as the sayings of the party are inadmissible. 

[6.] The acts ofaparty, or his agents, are admissible, but not their declarations, 
unless made at the time, and explanatory of those acts. 


Complaint, from Troup Superior Court, tried before Judge 
But, May Term, 1858. 


This was an action by Hockley C. McKee, against George 
C. Heard, to recover one hundred and ninety dollars, the 
balance alleged to be due for a rockaway and harness, sold 
by plaintiff to defendant. 

At the trial, but before the case was submitted to the jury, 
defendant’s counsel moved to exclude or suppress the depo- 
sitions of Joseph A. Roberts, a witness examined by com- 
mission, on the grounds: 

1st. That the interrogatories were not fully answered. 

2d. That the answers were made out, or given according 
to instructions received by the witness from plaintiff’s coun- 
sel. The motion to exclude was overruled by the Court, and 
defendant excepted. 
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Brief of evidence. For Plaintiff: 


Joseph A. Roberts examined by commission, testified in 
substance, as follows: 

1st. I know the parties. 

2d. I have looked on the annexed bill of particulars and 
know that the articles therein specified, were sold by me as 
agent of Hockley C. McKee, to the defendant. The sale was 
made July 9th, 1853; I was clerk and agent of plaintiff at 
that time. The price agreed to be paid for rockaway, har- 
ness, &c., was three hundred and forty dollars, for which he 
was to paycash. They were worth three hundred and forty 
dollars cash at that time. (The bill of ‘particulars was the 
same as the one sued on.) 

3d. On the morning of the sale, George C. Heard called on 
me, at H. C. McKee’s repository, in company with George 
Pitts, and stated that he wanted to buy a rockaway and 
harness, After looking through the stock, he selected one, 
requesting me to put the price as low as possible, as he in- 
tended te pay cash. The price above stated, was agreed on, 
after which, Mr. Heard left, without paying the money. In 
the evening of the same day, about three o’clock, Mr. Heard 
sent one of Hatcher & Pitts’ boys from the stable, after the 
article selected by him, and I delivered the carriage and har- 
ness to the boy. Shortly after, I went down to Hatcher & 
Pitts’ stable to get the money of Mr. Heard, but found he 
had left, taking the rockaway and harness with him, and Mr. 
Pitts informed me he had said nothing to him about paying 
for it, but he, Pitts, supposed he had forgotten it, but that it 
would be all right, and that Heard would pay for it. If he 
did not he, Pitts, would. I saw nothing of Mr. Heard until 
the 10th of October following, when he came to Mr. McKee’s 
place and bought a set of double harness, for which he paid 
me forty dollars cash, which was duly entered on the cash 
book at the time. I then mentioned about his paying for 
the rockaway. He said that Hatcher & Pitts would pay for 
it, they having money of his in their hands. He thought 
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they had already done so. He seemed surprised that it was 
still unpaid. I then took the bill to Hatcher & Pitts, and 
they informed me they had one hundred and fifty dollars of 
his, Heard’s money, in their possession, which amount they 
paid over, the balance is still unpaid. Nothing was said at 
the time of the purchase, of interest, as it was to be a cash 
transaction, and it is the rule of H. C. McKee to charge in- 
terest in all cases where the cash is not paid. The forty dol- 
lars paid by Heard was paid for the purchase of a set of 
double harness, as above stated, and was a separate transac- 
tion from that in the bill of particulars. I never heard plain- 
tiff say that defendant had paid the account, but on the con- 
trary, have heard him say to defendant that he had not paid 
it. Heard insisting that it was paid, and saying that if I 
would swear it was not paid, he would pay it without suit. 
I replied that I would do so; he then left apparently in a 





great passion. 

4th. In my answers to my first set of interrogatories, the 
word plaintiff was used by mistake as it should have been 
defendant, as mentioned in the latter part of my answer to 
the third interrogatory. 

Cross-Examined.—\st. The plaintiff McKee was not pre- 
sent at the sale of the rockaway and harness, he being ab- 
sent from the State. Nothing was said to me at the time, 
about taking a claim on Hatcher & Pitts; Heard saying he 
was going to pay the money. Hatcher & Pitts did pay me 
one hundred and fifty dollars on said account for Mr. Heard, 
in October, 1853; Mr. Heard did not pay me at the time of 
sale, nor has he since that time paid the balance due on said 
account, one hundred and ninety dollars, but the same is 
still unpaid. J had no conversation with Mr. Heard on the 
steps of plaintiff’s carriage repository, for the plain and sim- 
ple reason, that there are nosteps there. I have never receiv- 
ed from G. C. Heard but forty dollars, and this is for a set of 
double harness, bought subsequent to the sale of the rocka- 
way and harness, and this was in payment for the said set 
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of double harness; and I never saw defendant Heard pay 
plaintiff McKee any money at any time. Plaintiff never 
said in my presence he had been paid by defendant, but did 
say he never had paid it. To the reading of the words, “but 
did say he never had paid it,’ defendant objected. The 
Court overruled the objection and defendant by his counsel 
excepted. 

2d. That a conversation did take place in plaintiff’s office, 
between plaintiff and Heard and myself. No one else was 
present atthe time, as I recollect; the time was shortly be- 
fore the commencement of this action. The defendant Heard 
asserted that he had paid for the rockaway and harness, but 
had not paid for the set of double harness, subsequently 
bought by him. Plaintiff, McKee said he had never receiv- 
ed the money, that he was absent from this place most of 
the year, and I transacted his business for him, referring Mr, 
Heard to me, I then explained to Mr. Heard, that he was 
mistaken, and that it was the harness he paid for as above 
stated, and not the rockaway and harness, and the amount 
claimed was still due and unpaid, to prove which, I produced 
my books, which he refused to examine, swearing he had 
paid the account; but if I would swear to it, he would pay 
it without suit. To which I replied, that I would certainly 
swear to it, having the evidence of my books, while he was 
only swearing by his memory or recollection. This was all 
that passed, and the only time I ever saw plaintiff and de- 
fendant together. 

3d. I have testified before in this case; I have seen a copy 
of the answers and notice the mistake in the answer to the 
third cross interrogatory, where the word plaintiff was written 
by mistake, instead of defendant. I have had no conversation 
with any one about this case, or my present or former an- 
swers; only, Mr. Russell handed me a copy of my answers, 
saying they would have to be taken again, as there was a 
mistake in them. I was at the time of this sale, a clerk, and 
authorized agent of IH. C. McKee, receiving for my services 
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a a fixed and stated sum of money, in no o way depending on 
the amount of sales made or business done. I know the 
amount claimed by plaintiff, say, one hundred and ninety 
dollars is stil! due, and has never been paid by defendant: 
Mr. Pitts came to me with forty dollars, which he said Heard 
had left with him to pay for a set of double harness bought 
by said Heard on the 10th of October, as above stated, I in- 
formed Mr, Pitts that Heard had paid at the time for the 
double harness, but that he owed a balance on rockaway and 
harness, on which I would credit the forty dollars. Pitts 
said he was not authorized to pay it in that way, and so the 
matter ended ; and the forty dollars was not received by me 
or the plaintiff. I neversaw George Gullen offer money to the 
plaintiff, but plaintiff has stated to me that Gullen, came to 
him during my absence, and made the same proposition as 
Mr. Pitts did, about paying the forty dollars, plaintiff reply- 
ing to Gullen that they could find no such charge as they 
claimed to be due, viz, forty dollars. But that he knew noth- 


ing about it, but they must wait until my return to settle it. 
This is all Iknow. I know nothing that will benefit defend- 
ant, as the money is still owing. 

Plaintiff here elosed his case. 


For Defendant. 


George Gullen examined by commission, testified as fol- 
lows: 

1st. He knows the parties: 

2d. Defendant placed in the hands of witness twenty dol- 
lars and requested him to go to the carriage repository of 
plaintiff, in Columbus, Georgia, and pay what the defendant 
owed to the plaintiff, if he owed anything at all. Witness 
called and enquired of Joseph A. Roberts, the partner and 
clerk of the plaintiff, if defendant owed anything, to which 
Roberts replied, that he did not; witness returned and hand- 
ed the money (twenty dollars) to George I. Pitts defendant. 
Witness enquired of Roberts, if defendant owed plaintiff 
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anything. Roberts looked over the books of the repository 
and replied, that defendant owed plaintiff nothing. This 
was all that happened. This occurred about two years ago. 
Witness conversed alone with Roberts. Plaintiff was not 
there. Witness has stated all he knows that will benefit de- 
fendant. 

Cross-Examined.—He does not recollect that anything was 
said to him about harness when he received the money and 
was sent to the repository. Witness does not recollect 
any conversation in his presence about harness. Witness 
was requested to call and pay what defendant owed, without 
specifying any items of indebtedness on the subject, so far 
as witness remembers. He did so, and has given the result 
above in his answers. He knows nothing more. 

Answers subscribed and sworn to, 16th day of October, 
1857. 

George I. Pitts examined by commission : 

Ist. He knows the parties. 

2d. He knows that Heard bought a rockaway and harness 
from McKee, which this suit was brought for,and saw Heard 
pay some of the purchase money, but does not recollect 
amount paid. It was a little over three years ago, but does 
not remember the month or date. He also answers, that he 
paid McKee one hundred and fifty dollars on this debt, 
on the 31st of October, 1853, and the trade was made 
two or three months previous. [Heard told him some- 
time after he had paid the one hundred and fifty dollars, that 
he only owed a balance of forty dollars, and he handed him 
that amount to pay for him, and he sent George Gullen up 
to pay the forty dollars, which was sent back to him, and 
Gullen told that all was paid, and Heard owed nothing. ] 

This portion from Heard to nothng was marked by plain- 
tiffs counsel when the interrogatories were tendered to him ; 
the returned them to defendant’s counsel saying, I object to 
some evidence and have marked it. When defendant’s coun- 
sel came to this, plaintiff’s counsel objected, saying, it was the 
VOL, XXVI.—22 
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declarations of Heard, and claiming he could not make tes- 
timony for himseif. Defendant’s counsel read all within the 
maixs as above, for the ear of the Court, and (as he under- 
stood it,) the Court ruled it out. Defendant’s counsel excep- 
ted. That was about two years ago; Joseph A. Roberts was 
ihe clerk, Sometime afterwards, Roberts told him, Heard 
did not owe the forty dollars, but owed one hundred and 
ninety dollars. 

3d. He has told in his former answer, all that he knows 
about this case. 

Cross-Examined.—1st. He has stated all that he knows in 
relation to the case in his answers to the direct interrogato- 
ries. 

Defendant then introduced the depositions of Joseph 7. 
Roberts, first taken ‘y plaintiff, by commission : 

ist. I know the perties. 

2d. I have looked on the annexed bill of particulars, and 
know that the articies therein specified were sold ty me as 
agent of Hockley C. McKee to defendant. The sale. was 
made July 9th, 1853. I was clerk and agent for plaintiff at 
that time. The price agreed to be paid for rockaway, har- 
ness, &c., was three hundred and forty dollars. Said articles 
were worth the price charged for them at that time. (The 
bill of particulars was the same sued on.) 

3d. On the morning of the sale, George C. Heard called on 
me in company with George J. Pitis, and stated that he wan- 
ted to buy a rockaway and harness, and he wanted me to 
put them down low, as he would pay cash forthem. I did 
so, with the expectation of receiving the cash. After the 
price was agreed on, Mr. Hea:d left, and in the eveniug of 
that day, sent for the rockaway, harness, &c. I seni it down 
to Pitts’ stable, and in a short time afterwards, I went down 
to see Mr. Heard, but he had left. George I. Pitts asked, if 
he had not paid for the rockaway. I told him he had not. 
Vitts said he supposed he had forgotten it, but it was all 
right, that he would pay for it, but if he did not, that he 
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Pitts would. I did not see Mr. Heard till the 10th of Octo- 
ber following. He then came and bought a set of double 
harness, for which he paid me forty dollars in cash, as shown 
by entries in my cash book, made at that time. I mention- 
ed then about his paying for the rockaway. He then told 
me that Hatcher & Pitts would pay for it, as they had money 
of his in their hands, and thought they had done so already, 
and seemed surprised, that it was not done. I then carried 
the bill to Hatcher & Pitts, and they told me they had one 
hundred and fifty dollars in their hands, which they paid on 
the 3lst of October, 1853, for which I gave a receipt. The 
balance is unpaid, one hundred and ninety dollars, with in- 
terest from sale. 

Cross-Examined.—\st. 1 made no agreement to take any 
claim on: Hatcher & Pitts at the time of the sale. They 
however subsequently, on the Ist day of October, 1853, did . 
pay me one hundred and fifty dollars for George C. Heard, 
and for which I gave them a receipt. George C. Heard has 
not paid the one hundred, and ninety dollars still due, but 
said in October, when I saw him, that Hatcher & Pitts would 
pay the whole amount, which they refused to do, saying 
they had not that amount of his in hand. 

2d. I sold to George C. Heard on the 2d of Oct., 1853, a set 
of double harness, for $40 for wuich he paid me at that time. 
Subsequently he sent, by some one, forty dollars to pay for said 
harness, during my absence, as I learned on my return. He 
was then informed that he owed for no harness, he having 
paid for them at the time of thé purchase. I have never 
given any receipt for the one hundred and ninety dollars, it 
never having been paid me. . 

3d. Plaintiff has stated in my presence that he has paid 
it. But from the entries on my books, and of my own 
knowledge, I am certain it has not been paid. 

Sworn to, 11th November, 1856. 

Defendant next proposed to introduce Cornelius P. March- 
man and Hilliard J. Hightower, for the purpose of proving 
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that the dwelling of defendant was burned down a short 
time previous to the bringing of this suit, and all of his pa- 
pers, notes, receipts, &c. were burned up, for the purpose of 
accounting for not producing a receipt for the money, and 
moreover to have its force as a circumstance in the scale of 
testimony. The Court rejected the testimony, there being no 
evidence that there ever had been such a receipt, and defend- 
ant excepted. 

Defendant closed. 


In the argument of the case to the jury, plaintiff’s counsel 
in his closing speech, was proceeding to argue a portion of 
the testimony of George I. Pitts, marked above, to the effect, 
that Heard gave to Pitts and Pitts gave to Gullen forty dol- 
lars to offer to plaintiff. Defendant’s counsel objected to read- 
ing any part of the same, unless all went in evidence. Plain- 
tiff’s counsel persisted in reading that portion of the same, 
which testified to the act of Heard, Pitts and Gullen, which 
the Court permitted, remarking he had only ruled out the 
sayings of Heard.—[ This was in effect, a motion to rule out.] 
The Court had ruled out only the sayings of Heard, that 
“he only owed a balance of forty dollars;” that being the 
only part objected to, and the rest of the clause being admit- 
ted without objection on either side. Nor was the attention 
of the Court called to any fact accompanying these words, 
nor any suggestion made that they were necessary to explain 
any fact, or that they formed a part of the res gestz. The 
point was raised, and the decision made on these isolated 
words.—| Inserted by the Judge. ] 


The Court among other things, charged the jury what was 
necessary to be done by plaintiff to make out his case, and 
that if he had done this, he was entitled to recover whatever 
balance of his account remained unpaid with costs of suit. 
But that if they believed from the testimony that the account 
had been paid by the defendant or any one else for him, they 
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would find for the defendant, with costs of suit. The parti- 
culars of the charge are not remembered, as no specific error 
was complained of, and no particular part excepted to. 

The jury retired, and brought in a verdict for the plaintiff, 
and the defendant moved a new trial. 

Ist. On the ground that the Court erred in overruling the 
exceptions to the execution and return of the interrogatories 
of Jos. A. Roberts, and also in overruling the motion to re- 
ject them as testimony. 

2d. That the Court erred in ruling out that part of the an- 
swers of George J. Pitts marked above, and in ruling out any 
portion thereof. 

3d. On the ground that the Court erred in permitting the 
acts of George-I. Pitts and Gullen, to be read to the jury by 
plaintiff’s.counsel, in his concluding speech, as also the act 
of the defendant, at the same time excluding the declaration 
of the defendant, accompanying and explaining the act as 
set forth above. 

4ih. On the ground that an inadvertent error and misun- 
derstanding occurred during the trial of said case, fatal in 
itself to the administration of justice in the case. 

5th. On the ground that the verdict of the jury was con- 
trary to law and to evidence, and that the Judge’s charge was 


contrary to law. 


The Court refused to make the rude nisz absolute, and over- 
ruled the motion for a new trial, and defendant by his coun- 
sel excepted, and assigns the same as error. 


Bens. H. Breuam, for plaintiff in error. 
FERRELL, contra. 


By the Court.—Lumrxwy, J. delivering the opinion. 


[1.] The first objection in this case is, to the execution of 
the interrogatories of Joseph A. Roberts: and this objection 
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is two-fold; first on the ground that the cross interrogatories 
are not answered ; and, secondly, because they were execu- 
ted in concert with plaiutiff’s counsel, and upon instructions 
given by him. 

The first ground, we think is not supported by the facts. 
In the opinion of the Court, the two cross-questions pro- 
pounded to the witness, were substantially answered, As to 
the second objection, it seems, that the witness was twice 
examined by commission in this case. And Mr. Russell, 
who it is alleged, was counsel for the plaintiff, furnished the 
witness with a copy of his answers to the first set of inter- 
rogatories. We see nothing wrong in this. The object in 
taking testimony is, to ascertain truth and not to entrap wit- 
nesses, 

‘[2.] The next exception is, in allowing the witness Roberts 
to testify that plaintiff said, that Heard had not paid for the 
rockaway and harness. The interrogatory to which this an- 
swer was given, is not in the recerd. And it depends upon 
that, whether or not, the answer was legal; unless elicited by 
the question, it was not proper. It does appear from the bill 
of exceptions, that the witness was asked, whether or not he 
eve: heard plaintiff say, that Heard had paid for the rocka- 
way and harness? In answer to this, he responded, “he 
never did,” but on the contrary, “he had heard him say, 
that he had not.” 

Supnose the question to be, “did you ever hear plaintiff 
admit, that defendant had paid for the rockaway and har- - 
ness; state particularly all you heard him say upon the sub- 
ject?” ‘To the question thus propounded, the reply would 
have been legitimate, and in the absence of the interrogato- 
ry, itis right to presume in favor of the judgment of the 
Court, that the answer was justified by the question, And 
this presumption is strengthened from the fact, that the as- 
signment of error is not made a ground in the motion fora 


new trial. 
[3.] Defendant proposed to prove by two witnesses to-wit: 
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Marchman and Hightower, that his house containing all his 
papers, was burnt about the time this action was brought’ 
and this he proposed doing, by way of accounting for his 
failure to produce a receipt from the plaintiff The Court 
very properly rejected this testimony for the reason, that 
Heard did net show that he ever had a receipt. All the 
proof leads to the contrary conclusion. A receipt was given 
for the $150 paid for Heard by Hatcher & Pitts; and that 
is proven by Roberts, the ple.natiff’s witness, and is no where 
controverted. Noone ever saw or heard of any other receipt, 
so far at least as the record discloses. In the statements of 
the witnesses, and of Heard himself, tnat he had settled for 
the rockaway and harness, no reference was ever inade to a 
receipt. 

[4.] As to the sayings of Heard, that he only owed a bai- 
ance of forty dollars, we are clear, that this proof was pro- 
per'y execluded by the Court. 
 [5.] We hold the Court was right in ruling out a portion 
- of the answers of George I. Pitts. It was hearsay evidence. 

[6.] The acts of Heard and of Pitts and Gullen, while 
acting as his agents, were properly submitted as testimony to 
the jury. Their declarations not connected with these acts, 
nor explauatory of them, should have been excluded. 

As io the fourth ground in the motior for a new trial, that 
“au inadvertent error or misunderstanding occurred during 
the trial of the case, fatal in itself to the adminisiration of 
- Justice in the case,’ we are unable to understand it; and 
counsel representing our absent brother, Bigham, has failed 
to enlighten us, respecting it. 

We concur fully with the Circuit Judge, that the verdic 
in this case, is neither contrary to law or evidence, but in 
accordance with both. 

The testimony of Roberts is corroborated by his acts, and 
the books of the plaintiff. The evidence on the other side, 
is vague, confused and contradictory. The witnesses have 
confounded the payment for the double harness, with v sup- 
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posed payment for the rockaway and harness. When Hatch- 
er & Pitts paid to plaintiff the $150 on account of Heard, 
they excused themselves for not paying the balance of the 
claim, not because it was already paid, but for want of funds 
of defendant’s in their hands. When was the $190 paid ? 
By whom? No witness has supplied any satisfactory proof 
upon this vital point. We apprehend none such exists. 





Judgment affirmed. 





Joun Rosinson, adm’r., plaintiff in error, vs. Marx. A. Har- 
DIN, ex’or., defendant in error. 





Where an answer is responsive to the bill, and denies its allegations, there can be 
no decree for the complainant unless the answer is overcome by two wit- 
nesses or one witness and corroborating circumstances. To this rule there are 
many exceptions. The answer may be contradicted by circumstancesalone, 
and in various other ways. It is overthrown by the patent, palpable and 
self-evident clerical mistake in the terms of this deed. 









In Equity, in Cass Superior Court. 
Trirre, March Term, 1858. 


Tried before Judge 


On the 11th day of January, 1834, William Harden sold’ 

to George M. Lavender lot of land Number 38, in the 22d 

| district of originally Cherokee now Floyd county, and execu- 

| ted to him a deed therefor, the clause of warranty in which 
reads as follows. 

“lo have and to hold the said tract of land, and all and 
singular, the premises and appurtenances thereunto belong- 
ing as aforesaid, and every part thereof, unto the said George 
M. Lavender, his heirs and assigns, to the only proper use, 

benefit and behoof of the said George M. Lavender, his heirs 
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and assigns, forever, and the said George M. Lavender for 
himself and his heirs, the tract of land and premises afore- 
said, and every part thereof, unto the said G, M. Lavender, 
his heirs and assigns, against him the said William Hardin 
and his heirs and all and every other person and persons 
whomsoever, shall and will warrant and forever defend by 
these presents.” 

John Robinson, as administrator of Lavender, filed his bill 
in equity against Wm. Hardin,alleging that there was a mis- 
take committed in writing the said clause of warranty in 
said deed, and prayed the Court to reform the same. 

Hardin answered the bill, denying that there was any 
mistake, and that he never intended to warrant the title to 
Lavender. 

It appeared in evidence, that at the time of sale, the grant 
to said lot was not taken out. 

It was also proved that Hardin had offered to sell said lot 
of land to other parties, previous to the sale to Lavender, and 
that after the lot had reverted to the State, and had been 
granted toa third party, Hardin spoke of settling the case 
with Lavender. 

The Court charged the jury that when the answer is re- 
sponsive to the allegations in the bill, it requires one witness 
and corroborating circumstances to overcome it. 

Counsel for plaintiff requested the Court to charge the ju- 
ry, “that it is not necessary, in order to show that there was a 
mistake, and to correct it, that some witness should swear 
positively that there was a mistake, but other evidence, if en- 
tirely satisfactory, may show a mistake as well as the testi- 
mony of a witness. Which charge the Court refused to 
give, and counsel for plaintiff excepted. 

The Court charged “that the jury should take into con- 
sideration all the facts and circumstances’ of the case as de- 
tailed by the evidence, viz: the testimony of the witnesses, 

‘ the deed from Hardin as submitted to them, and if they be- 
lieved, from the evidence, that a mistake, as complained of, 
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had been made in the clause of warranty, then they should 
find for the plaintiff, and decree that the deed should be re- 
formed so as to correct it.” 

The jury found for the defendant, and counsel moved the 
Court for a new trial, predicated upon alleged error in the 
charge of the Court; and because the verdict was against the 
law and evidence of the case. 

The Court refused the new trial, and counsel for plain- 
tiff excepted. 


Arkin; and Prinrvp, for plaintiff in error. 
Unperwoop; and SHropsHire, contra. - 
By the Court.—Lumpexry J. delivering tise opinion. 


Our judgment is, that a new trial should have been grant- 
ed in this case, 

While the Court, in its charge to the jury, stated the rule 
of law correctly as an abstract proposition, still it was not 
the iaw applicable to the facts of this case. Moreover, by 
refusing to charge the law as requested by complainant’s 
counsel, and which was applicable to the proof, the jury were 
probably misled, and induced to believe that unless the mis- 
take in the deed was established by two witnesses, or one 
witness and corroborating circumstances, their finding should 
be for the defendaiit. 

The verdict, at any rate, was strongly and decidedly against 
the weight of evidence. There is scarcely any amount of 
testimony that could induce the mind to believe that there 
was not a clerical mistake in drafting this deed. The idea 
that Lavender, the vendee, should be made to warrant the 
title against the claim of himself or his heirs, is preposte- 
rous. Nobody believes it. Hardin supposed the land was 
granted, and that he held the title; for he offered to sell to 
others before he sold to Lavender. It is also to be inferred 
that he thought he had warranted the title, and that he was 
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bound to > make i it good, for he spoke of the arrangement he 
had made to settle with Lavender. Andit was not until he 
ascertained that the mistake existed in the words of the war- 
ranty, that he refused to make compensation. 

It is alleged, by way of defence, that Lavender was to grant 
the land before the conveyance was to be executed by Har- 
din. This may beso. How this can be reconciled with the 
fact that he has actually made a deed, it is not for us to de- 









termine. 


Judgment reversed 






ALLEN F, Owen, adm’r. &c., plaintiff in error, vs. NaTHan- 
1EL F, WALKER, ex’or. &c., defendant in error. 







W. dies leaving O, and W. his executors. O. qualifies, and after acting for six 
years, dies; when W. qualifies. The administrator of O. prefers a claim 
under the Act of 1847 for extra services rendered to the estate of W. by his 
intestate in superintending plantations and negroes. 

Held, That W., the acting executor, at the time the claim for compensation is 
made, is the proper party to dispute the demand and litigate it before the 







Courts. 














Moticn to dismiss appeal, in Upson Superior Court. De- 
cided by Judge Casaniss, May Term, 1858. 







Allen M, Walker died, appointing Jesse L. Owen and Na- 
thaniel ¥. Walker his executors. Jesse L. Owen qualified 
in 1849, and took charge of the estate and continued in pos- 
session thereof until 1855, when fe died. The esiate con- 
sisted principally of two large plantations and negroes, which 
were managed by the said executor for the benefit of the 
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minor children. Allen F. Owen became the administrator 
of Jesse L. Owen. 

After the death of Jesse L. Owen, Nathaniel F. Walker 
qualified as executor under the will of Allen M. Walker, and 
assumed the control and management of said estate, 

Allen F. Owen, as the administrator of Jesse L. Owen, 
filed his petition to the Court of Ordinary of Upson county, 
asking the Court, among other things, to allow the said Jes- 
se L. Owen extra compensation for services rendered in the 
management of the estate of Allen M. Walker. 

At the January Term, 1858, of said Court of Ordinary, 
the case was carried to the appeal by consent of Allen F. 
Owen as administrator of Jesse L. Owen and Nathaniel F. 
Walker as executor of Allen M,. Walker. 

At the May Term, 1858, of Upson Superior Court, the 
cause came on to be heard, when counsel for Nathaniel F. 
Walker moved to dismiss the appeal on the ground that he 
was an improper party to the case; he having qualified as 
executor of Allen M. Walker since the death of Jesse L. 
Owen. 

The Court sustained the motion and dismissed the appeal, 
and counsel for Allen IF. Owen, administrator, excepted. 


Stusss & H111, for plaintiff in error. 


SmitTu, contra. 









By the Court—Lumrxin J. delivering the opinion. 


Allen M. Walker died in 1849, leaving Jesse L. Given and 
Nathaniel F. Walker his executors. Owen alone qualified, 
and under the Actof the Legislature passed in 1847 [Codd 
337] kept the negroes of the deceased together, and worked 
them upon the plantations of the testator until 1855, when 
Owen, the executor, died. Nathaniel F. Walker then came 
forward and was qualified as executor of Allen M. Walker’s 
will. Allen F. Owen was appointed administrator of Jesse 
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L. Owen; and in that character applied to the Ordinary to 
have compensation made to his intestate for the six years 
that he had managed the agricultural property of- Walker, 
his testator. Nathaniel F. Walker appeared and contested 
the claim. By consent the case was appealed to the Supe- 
rior Court, and was there dismissed on the ground that the 
acting executor was not a proper party to enter the appeal, 
and conduct the litigation. And to reverse this judgment, 
this writ of error is prosecuted. 

The Act of 1847 provides that “the parties in interest” 
may contest the reasonableness of the allowance claimed by 
the trustee for his extra services. And the only question 
made in the record is, who is the party in interest in this 
case to defend this proceeding? But for the decision of 
Judge Cabaniss, who is not only a very clear-headed man, 
but who has much experience in the business of the Ordi- 
nary concerning all matters relating to testates’ and intestates’ 
estates, and the earnest argument in support of it by our’ 
learned brother Smith, a doubt never would have occurred 
to us, but that the acting executor is the party in interest 
whose privilege and duty it is to resist this application. 

Usually where the executor, administrator, or guardian 
applies, the legatees or next of kin are of course the persons 
to resist the claim. ‘There is no one else to do it. But here 
the former trustee who rendered the service is dead, and an- 
other representative has been qualified. The interest of the 
administrator of the deceased executor and the survivor who 
has qualified since the death of his co-executor, are not 
only not co-incident, but antagonistic. It is obligatory 
upon Nathaniel F. Walker to protect the estate of his testa- 
tor against this and all other demands, the justice of which 
he disputes, or at any rate desires to see established. Why 
not this as well as any and all other claims? Does he not 
represent the legatees as well as the estate generally? Why 
make an exception in this case? Why thrust the legatees 
forward to defend against this any more than any other suit? 
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If minors, as probably they are, who is most likely to best 
represent them—-the executor selected by their father, or a 
‘ guardian ad litem appointed by the Court? When a sole 
trustee is the applicant from the necessity of the case, the . 
next of kin must come forward because their interest quo 
ad hoc is opposed to that of the trustee, and there is no one 
to represent them. But not so in the present case; and the 
law should not be so interpreted. 


Judgment reversed. 


AnpErson Hvperns, plaintiff in error, vs. The Strate or 
Groreia, defendant in error. 
|1.] Where a slave disappears from the possession of his owner, and is found 
in the custody of the defendant, who feloniously removes or sends him out 
of the State to be sold, he appropriating the proeeeds, the presumption of 
law is, that he was stolen from the residence of the master, and the burden 
of proof 1s upon the accused to establish the contrary. 


{2.] All that the accused says at the same time is testimony; stillthe jury are 
not bound to believe all his confessions to be true. 


Indictment for larceny. Tried in Monroe Superior Court 
before Judge Cazaniss, February Term, 1858. 


Anderson Hudgins was indicted in Monroe Superior Court 
for stealing a negro man slave, the property of one John D. 
McCowen, who lived in said county of Monroe. 

It appeared, in evidence, that the negro man was last in 
the possession of McCowen on the 18th day of February, 
1854, in Monroe county. He left on the night of that day, 
and was traced to the possession of the defendant on or near 
the line of Newton and DeKalb counties. 
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There was much evidence introduced, which it is unne- 
cessary to set forth. 

The jury found the defendant guilty, whereupon his coun- - 
sel moved for a new trial on the ground that the verdict was 
' contrary to evidence. 

The Court overruled the motion, and counsel for defen- 
dant excepted. 


Hammonp & Son, for plaintiff in error. 


Sol. Gen. Danie; and PreEpLes, contra. 


By the Court.—Lumpxin J. delivering the opinion. 


[1.] The defendant being convicted of the larceny ofa siave, 
moved for new trial on several grounds, but has abandoned 
all but one—namely, that the verdict was contrary to the 
evidence in this: that it does not appear that the negro was 
stolen from the county of Monroe, where the offence was 
alleged to have been committed. 

The owner of the slave lived in Monroe. He disappeared 
from the possession of his master in that county without 
his permission. He was found in the possession of the ac- 
cused, who lived near the line of Newton and DeKalb coun- 
ties. Hehas not been seen since. The defendant confessed 
that he was taken off from his house and sold in Tennés- 
see by acousin of his, with his consent, and knowing him to 
be the property of McCowen; he, too, to share the proceeds 
of the sale. Defendant stated, to be sure; that the boy came 
to his house. But when told that McCowen believed that 
he carried off the negro from Monroe, he did not deny it, 
but replied by the guttural ejaculation, Humph! which in- 
terpreted, means, I take it: it may be so, but prove it if you 
can. The negro had belonged to defendant’s father, who 
lived in the county of Monroe and was hung for murder in 
thatcounty. I mention this, not by way of reproach to the 
living or the memory of the dead, but,to show the previous 
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relations subsisting between the accused and the slave, and 
the facility the former had for enticing him away. The 
slave left McCowen without cause or provocation to do so. 

2.| We take the law to be this. That when a slave dis- 
appears from the possession of his owner and is stolen, the 
presumption is, that he is taken from the possession of the 
owner, and from the place of his residence, and it is incum- 
bent on the prisoner, in whose custody he is found, to prove 
the contrary. And in this case, the evidence would war- 
rant the jury in finding that such was the fact. For while it 
is true that all that the defendant said is testimony, still the 
jury are not bound to believe that all he said is true. 

That the prosecutor’s slave has been stolen and lost to 
him, and that defendant participated in the theft, is not de- 
nied. Whether he carried him off personally from Monroe, 
or induced him to run away’and come to him, is a very 
small matter. We hold that the Court was right in refusing 
a new trial in this case. 

Justice to our feelings requires us to say that we approve 
of the commendable and disinterested zeal manifested by the 
counsel of this unfortunate man. 


Judgment affirmed. 


Ws. Kits, plaintiff in error, vs. JoserpH E. Tompson, adm’r, 
&c., defendant in error. 


Where a verdict has been inadvertently rendered in a common law action, 
which is restrained by injunction, the Court need not set aside the verdict, 
but suffer it to stand—restraining all further proceedings under it, untilthere 
can be a hearing in the equity cause, unless, in the mean time, the injunc- 
tion is dissolved. 
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Motion to set aside verdict, and for new trial, in Fulton 
county. Tried before Judge Buz, April Term, 1858. 


Pending an action of ejectment, William Kile, tenant in 
possession of a certain lot in the city of Atlanta, filed, on the 
9th July, 1857, a bill for relief, discovery and injunction, 
against Joseph Thompson, adm’r, et al. Said bill was 
sanctioned, enjoining said action of ejectment, and a copy 
served personally upon the defendant, Thompson, 2d Sep- 
tember, 1357.1 

At October Term, 1857, the action of ejectment was call- 
ed, and defendant by his counsel moved to continue—hav- 
ing stated in the showing for continuance, that there was a 
bill pending touching the same matter, between the same 
parties, but said nothing about the injunction having been 
sanctioned and served. He was forced to trial for want ofa 
good showing, and a verdict obtained against him. 

Defendant in ejectment was represented by A. W. Ham- 
mond & Son, but A. W. H. had left the court-house. Imme- 
diately after the verdict was rendered, the Court adjourned 
to dinner. A.W. Hammond met the counsel of Thompson 
at the door, and when informed what had been done, re- 
membered that the ejectment had been enjoined. Immedi- 
ately after dinner, counsel for defendant moved to set aside 
the verdict, and for a new trial. The papers showed the in- 
junction, &c., as before stated. A. J. Hammond stated that 
the facts had not occurred to him at the time of the trial; 
counsel for Thompson stated that they did not know of the 
bill of fhjunction, or of any bill; their clients had not ap- 
prised them of any. The motion was directed to be put up- 
on the motion docket, to be heard in its order. Upon the 
calling of said motion at April Term, 1858, the Court refu- 
sed a new trial, or to set aside the verdict—thinking.this not 
the proper remedy; and an order discharging said motion 
was enterec on the minutes. Whereupon, counsel for, plain- 
tiff excepted and assign error. 


VOL XXVI.—23 
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Hammonp & Sov, for plaintiff in error. 







Cooper & BLECKLEY, contra. 


By the Court.—Lumrxin J. delivering the opinion. 






We see no reason for setting aside the verdict in this case. 
Let it stand. Still, no attempt should be made, under the 
circumstances, to enforce it, until a final hearing under 
the bill, unless the Chancellor should, in the mean time, dis- 
solve the injunction. In many cases, it would be better to 
suffer common law cases to progress to judgment before the 
injunction operates. It would prevent conflicting liens from 
being acquired, which would thereby obtain a priority to 
which they are not entitled, on account of the improper de- 
lay resulting from an injunction which should not have 
been granted. 













Judgment affirmed. 





Jno. N. Wess, plaintiff in error, vs. Wm. Camp, defendant 
in error. 






[1.] In an action brought, to recover land, the defendant claimed®y a purchase 
at Sheriff’s sale, under a fi. fa. which, at the time of the sale, had upon it, 
an entry three years old, to the effect, that money sufficient to satisfy the fi. 
fa., had been raised by the Sheriff, and that, “after taking commissions, the 
balance of the money,” had been “ paid over to older fi. fas.” 

Held, That, notwithstanding the generality of this entry, it was not to be pre- 
sumed, as against the purchaserat the sale, that the fi. fa. was paid off. 


(2.] The statute of the 32d, Henry the 8th, against bracery and the buying of 


titles, is not of force in Georgia, 
, 
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Complaint for land, in Catoosa Superior Court. Tried be- 
fore Judge , at Term, 1858. 





The facts of this case are fully stated in the opinion of 
the Court. 


SpraysBerry, for plaintiff in error. 


Hacker, contra. 


By the Court.—Bennine J. delivering the opinon. 


Jno. N. Webb brought an action againt Wm. Camp, to re- 
cover lot of land, number 58, in the 28th district,and 3d sec- 
tion, in-Catoosa county. The action was in the form author- 
ized by the Act of 1847, “to simplify and curtail pleadings 
at law.” 

It appeared, that one Green D. Sims was the drawer of 
the lot, from whom, Webb had a deed for the lot, and that 
Camp was in possession. This was Webb’s proof. 

A fi. fa. from Stewart Superior Court, in favor of George 
Young against Green D. Sims, with its entries, was read in 
evidence to the jury, by Camp. 

Among the entries, was one dated the 27th of November, 
1849, tothe effect, that the lot had been levied on as the 
property of the defendant, Sims; and another dated the 2d 
of January, 1849, to the effect, that the lot had been sold un- 
der this levy, for $20. 

Camp also introduced a deed made by the Sheriff, to Pres- 
ley Yates, corresponding with this last entry. 

Among the entries on the fi. fa., were also two others ear- 
lier ; viz, one dated the 20th of August, 1845, to the effect, 
that the, fi. fa. had been levied on four negroes, the other, 
an entry in the following words: 

“The above levy,” (i. e. the one on the negroes,) “ sold on 
the first Tuesday in July, 1846, for nine hundred and sixty- 
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six dollars, and, after taking commissions, the balance of the 
money, paid over tooider fi. fas. Joun V. Price, Sheriff.” 

When this f. fa. was offered in evidence, it was objected 
to by Webb, on the ground; “that the same appeared to 
have been paid off; that the Sheriff of Stewart county, John 
V. Price, had soid negroes, and raised the sum of nine hun- 
dred and sixty dollars, in 1845, (long before the land in dis- 
pute was levied on,) on said fi. fa., and had not shown, suf- 
ficiently, what was done with said money.” The objeciion 
was overruled, and that was excepted to. 

The Court charged the jury, that if Camp, the defendant, 
vas inthe adverse possession of ihe land, at the time the 
plaintiff’s deed was made, that that deed was void, under the 
Act of Henry ihe 8th. Tothis charge, Webb excepted. 

The jury returned a verdict for the defendant, and the 
plaintiff moved for a new trial, making the two decisions 
aforesaid, the grounds of the motion. The Court overruled 
the motion, and that was excepted to. 

Was the Court right, in overruling the objection to the 
fi. fa? 

We think so. 

The general principle is, that a Sherifi’s entries of this kind, 
are, at least, prima facie evidence. True, this entry was ve- 
ry general ; but not more so, perhaps, than such entries usu- 
ally are. 

The case differs in several respects, from Harrison and 
others vs. Thompson, (9 Ga. R. 310.) 

In thai case. the entries made the whole of the money 20, 
in “ costs ;’’ 1. e. go to the Sheriffhimself,—a suspicious thing. 
In this, the entry makes the money, less “commissions,” go 
to older fi. fas.,—far less suspicious. In ihat case, the at- 
tack on the entries, was direct; the defendant in the Si. fate, 
moved to have it entered, satisfied. Here was notice to the 
other side, and a fair chance to defend. In this case, the at- 
tack on the entry, is collateral,—it comes by surprise, and 
does not give a fair chance to defend. 
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In that case, the controversy was between all the parties 
in interest; and the parties in interest, were original parties: 
viz: the plaintiff, and the defendant, in the fi. fa; in this 
case, the controversy is not between all the parties in inter- 
est; the plaintiff in the f. /a., the person perhaps, most deep- 
ly affected of any, by the entry,is not a party; even the de- 
fendant in the 7. fa., himself, is nota party; the parties are two 
persons who beth claim under the defendant in the fi. fa., 
Webb, doing so, directly, he holding the defendant’s own 
deed; Camp doing so, indirectly, he holding the Sherifl’s 
deed; and of these two, Camp has the better equity; for h2 
bought first, and when he bought, the entry had been stand- 
ing for three years—from 1846, to 1849,—without objection 
from the defendant in f. fa. Therefore, when he bought, 
he had sufficient ground for inferring, that the entry was not 
incorrect; he might well say: if this entry is not objection- 
able to the defendant in the f. fa., why should it be, to any 
body else. ; 

Indeed, it does not appear, that Sims, the defendant in the 
ji. fa., objects to the entry te this day. He has filed no affi- 
davit of illegality. 

j1.] The Court was righi then, we think, in admitting the 
ji. fa. 

[2.] But, we think, that the Court erred in its charge, as 
to the statute of Henry the Sth 

A majority of this Court think, the 32 of Henry the 8th, 
against bracery and the buying of titles, not in force. in this 
State. See Cain and Morris vs. Monroe, 23 Ga. R. 82. 


New triai ordered. 
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Wiiiram Lavuam, plaintiff in error, vs. James VAUGHAN, de- 
fendant in error. 


The Sheriff levies afi. fa. in time to make the money by the last sale day be- 
fore the Court to which it is returnable. He turns the process over to his 
successor, and goes out of office. An affidavit of illegality is interposed, 
which arrests the execution. 


Held, That the Sheriff is not liable to be ruled for the money. 





Rule against Deputy Sheriff, in Cass Superior Court. De- 
cided by Judge Trirre, March Term, 1858. 





William Lauham obtained judgment against E. W. Atta- 
way, Thomas J. Dodd, and A. G. Caldwell. F% fa. was is- 
sued and placed in the hands of James Vaughan, Deputy 
Sheriff of Cass county. 

At the March Term of said Court, Lauham moved a rule 
nist against Vaughan, calling on him to show cause why he 
should not pay over the money on said fi. fa. The Deputy 
Sheriff filed his answer, in substance, as follows. 

“That he levied the fi. fa. on property of the defendants 
sufficient to satisfy the same, on the 19th day of January, 
1858. That his term of office expired before the day of sale, 
and that he turned over the f. fa. with the levy thereon to 
his successor in office, the present Sheriff.” 

It appeared that Dodd, whose property was levied on, filed 
an affidavit of illegality, on the ground that the Sheriff, 
Vaughan, had neglected to levy the fi.fa. on property of the 
principal inf. fa., who afterwards removed from the county. 


The Court dismissed the rule, and counsel for plaintiff ex- 
cepted, 


Mizner & Parrott, for plaintiff in error. 


Worrorp & CrawrorD, contra. 
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By the Court.—Lumrxin J. delivering the opinion. 


This case is encumbered with matter, which has nothing 
to do with it. Lauham got a judgment against Attaway as 
maker,and Dodd & Caldwell as endorsers. The execution was 
issued and placed in the hands of James Vaughan, the Depu- 
ty Sheriff, to make the money. Dodd, one of the defendants, 
pointed out property of Attaway to be levied on. Vaughan, 
on account of other business in his hands, did not make the 
levy. Onthe 19th of January, 1858, he levied the f. fa. on 
the property of Dodd, in time to raise the money by the 
next Term of the Court to which the /. fa. was returnable, 
and turned over the execution to his successor in office. 
Dodd filed an affidavit of illegality upon the ground that At- 
taway, the principal, was primarily liable, and thus arrested 
the sale. Is Vaughan subject to be ruled? 

The Court below thought not, and so we think. He did 
levy in time to make the money. Had he levied sooner, the 
same obstructions would have been interposed. The plain- 
tiff was not bound to pursue any one of the defendants. 
Neither was the Sheriff. It is not disputed but that Dodd 
is good. There is no merit, it is true, in the illegality. 
Vaughan is not punishable for that. Had the levy been de- 
layed too late for the last sale day before Court, this frivo- 
lous defense would not have protected the officer. Plaintiffs 
must be protected from collusive combinations between 
Sheriffs and defendants. But this is not that case. If any 
one is liable, it isthe incoming, not the outgoing officer. But 
we apprehend he is not. He was compelled to receive the 
affidavit, or at any rate to judge of its validity, at his peril. 
We express no opinion upon this point. 


Judgment affirmed.. 





360 SUPREME COURT OF GEORGIA. 


Fain vs. Jones & Williams. 
Wittram C. Farn, plaintiff in error, vs. Rosert H. Jones, 
and Roserr H. Wiii1ams, partners, defendants in error. 


When the verdict is contrary to the evidence, a new trial wili be granted. 


Jomplaint, in Fannin Superior Court. Tried before Judge 
Rice, at — Term, 1858. 


The facts are stated in the opinion of the Court. 


Frances, for plaintiff in error. 


WALKER, contra. 
By the Court.—Bernnine J. delivering the opinion. 


Jones & Williams sued Wm. C. Fain, for $140, for a bug- 
gy sold and delivered to him. 

He pleaded 1 n assumpsit,and a partial failure of consid- 
eration in this; that, when he bought the buggy from Jones 
& Williams, they warranted the buggy to be of good mate- 
rial, and built in a good and workmanlike manner; and that, 
in fact, the buggy was not of good material, or built in a good 
and workmanlike manner; but, that one of the hubs and 
coupling (a word I cannot make out,) gave way, before the 
buggy was run two days, and before Fain had reached home 
with it; to his expense, $50. 

Philip D. Claiborne, one of the witnesses for Jones & Wil- 
liams, testified, that he, as their agent, sold Fain the buggy 
for $140, and told him that Jones & Williams warranted its 
maierial and construction, for twelve months, with ordinary 
care, and thatif said buggy gave way within twelve months, 
he, as agent for them, would pay for the repairs; that he saw 
the buggy, at their house, in August, 1856, directly after the 
same was purchased; that one of the fore wheels was 
“bursted” in the hub, and banded, and temporarily wedged 
up; that he saw a partof the wood that came out of the 
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“ bursted” hub, and that he thought it was ‘bursted, in con- 
sequence of the hub being made out of a piece of timber 
that was partly rotten; that he looked npon the buggy to be 
nearly a three wheeled buggy, and that he thought it would 
take between ten and twenty dollars to repair the same; and 
thought that Jones & Williams would charge that amount, 
to repair the same. 

It was proved by another witness, Ebenezer Fain, that he 
employed a workman, to fix one of the fore wheels of the 
buggy, the box of which wheel, had become fast on the axle, 
and was turning in the wood, as the hub; and he had 
some screws fixed; and, after said repairs, took the buggy 
to W. C. Fain; that the work done on the buggy, cost 
$1 75. 

The jury found a verdict for Jones & Williams, for $138 
50, besides interest. 

A motion was made for a new trial, on the assumed 
grounds, that the verdict was contrary tolaw; contrary to 
the evidence and to the weight of the evidence; and thatthe 
Court erred in charging the jury: that, if the contract was, 
that the plaintiff warranted the material and construction of 
the buggy for twelve months, and, that, if the buggy failed 
from defect of material or construction within the twelve 
months, the defendants should have it repaired, and plaintiff 
would pay the expense of the repairing ; then, it was incum- 
bent on the defendant, to prove, that the buggy failed within 
the twelve months, and the particulars wherein it failed,and 
what the expense of repairing the buggy was; and defend- 
ant would, then, be entitled, to have the expenses deducted 
from the price of the buggy. 

The Court overruled the motion, and that was excepted 
to. 

Claiborne’s testimony shows, that the: hub was retéen. 
His testimony stands uncontradicted. And his opinion was, 
that the defect was one which depreciated the value of the 
buggy, by from $10, to $20. 
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The jury allowed only $1 50. They, doubtless, going up- 
on the testimony of Ebenezer Fain, who said, that the work 
which he caused to be done on the buggy, cost $1 75. But 
that work may have been but the temporary repairing to 
which, Claiborne himself referred as done when he saw the 
“bursted” wheel, and formed his estimate of the extent of the 
injury. Manifestly, $1 50 is not sufficient to replace a rot- 
ten hub. 

We think, then, that the jury ought to have deducted, at 
least $15 from the price; and, that, as they only deducted 
$1 50, there must be a new trial, unless Jones & Williams 
will remit $13 50, from the verdict. 


Judgment accordingly. 





Rryan W, Cottier, plaintiff in error, vs. Taomas M. Harx- 
ness et al, defendants in error. 


[1.] It is no ground for relief in a Court of Equity, that the vendee of real es- 
tate has got worsted in the contract. He must have been defrauded, and 
that, too, after using reasonable precaution on his part to guard against im- 
position. 

[2.] A contract for the sale of land will not be set aside by the mére false as- 
sertion of the vendor as to the productiveness of the property, especially 
where no rescision has been applied for. 

[3.] A bona fide purchaser, without notice, willbe protected against the ven- 
dor’s lien. 


In Equity, in Butts Superior Court. Tried before Judge 
Casaniss, June Term, 1858. 


In November, 1853, Bryant W. Collier purchased, from 
Augustus Cargile, then of Butts county, since removed from 
the State, three hundred acres of land, on which there was 
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a grist and saw mill, for which he agreed to pay him $8,000 
as follows: One note for $2,000 payable 18th November, 
1853; one note for $2,000 payable 18th November, 1854; 
one note for $2,000 payable 18th Novem er, 1855, and one 
note for $2,000, payable the {8th November, 1856. The 
three first notes Collier paid at maturity. Thomas M. Hark- 
ness brought suit on the last note, and obtained judgmentin 
the Inferior Court, from which Collier entered an appeal, 
pending which he filed his bill, alleging the above facts, and 
further, that he was induced to purchase said land; from the 
false representations of Cargile as to the value of the mills. 

The bill, also alleged that at the time of the sale, Cargile 
did not have a good title to the land, the purchase money 
not having been paid to Hartwell Tarver, from whom he 
bought it. 

That Harkness, the holder of said note, was cognizant of 
these facts at the time he purchased said note from Cargile, 
and for which he paid but a nominal sum. 

The bill prayed for an injunction to restrain and enjoin 
Harkness from prosecuting the common law suit; and that 
he might beallowed a reasonable deduction from the amount 
of the purchase money agreed to be paid for the land, on ac- 
count of the deficiency in said mills. 

The defendant, Harkness, filed his answer, stating that at 
the time of the sale of the premises by Cargile to Collier, he 
had title to all the land except from about thirty to seventy 
acres of the land which he had bought from Hartwell Tar- 
ver; and on this part of said tract of land, the mills are not 
situated. 

The defendant came to the possession of the note by his 
intermarriage with his wife, who had the note at the time, 
and which was not due, and for which she had paid Cargile 
a fair and valuable consideration. 

At the hearing of said bill and answer, the Court dissolv- 
ed the injunction, and counsel for complainant excepted. 
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Baiey, for plaintiff in error. 
Lyons & Boynton; and Prepress, contra. 
By the Court.—Lumrxin J, delivering the opinion. 


Harkness obtained judgment against Collier on a note for 
two thousand dollars, An appeal was entered, and pending 
the appeal,a bill has been filed, praying an injunction against 
the common law action. Collier amended the bill, making 
Mrs, Harkness a party. Harkness answered the bill, and 
moved to dissolve the injunction; which motion was grant- 
_ed,and io this order Collier excepts. Amongst other things, 
Collier complained that the injunction should not have been 
dissolved until Mrs. Harkness had answered the bill. 

To obviate all, difficulty on this account, as well as to re- 
lieve the case from the supposed equities in favor of attach- 
ing upon the note in the hands of Mrs, Harkness and of her 
husband, Harkness, we propose to treat the case as though 
the suit had been brought by Cargile, the payee, against Col- 
lier, and the bill had been filed by Collier against Cargile. 
This simplifies the case very much, and is conceding all that 
Collier can ask. What, then, would be the equities between 
the original parties ? 

The bill, in substance, charges that Cargile misrepresented 
the profits of the mill, which was the main inducement to 
make the purchase; and that the complainant has been dis- 
appointed in not realizing from it as he had expected to do, 
the means to meet the payment of the purchase money. We 
are satisfied that the allegations in the bill do not amount to 
such a fraud in the sale of real estate as would entitle the 
purchaser to relief. That the mills are not as profitable un- 
der the maragement of Mr. Collier as he anticipated, does 
not necessarily show that there was deceit practiced in the 
sale of this property. Mr. Collier’s business is taverning, 
not milling, And it is quite likely that he is the best cus- 
tomer of his own mill. without crediting it with all that he 
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consumes, Our people are 1 diinibiaiee giveu to bragging. Tt 
is a,national characteristic, and no wonder—for they have 
rauch to be proud of. It will not do to scrutinize their idle 
boastings too closely. No oneis misled by them, for noone, 
unless he be decidedly verdant, believes ail or even one-half 
that is said as to the value or productiveness of property. Mr. 
Collier Goes not aver very strongly that he was the dupe of 
his overweening confidence in Cargile. In the sale of prop- 
erty, especially of real estate, which may be seen of all men, 
the law imposes a duty upon the vendee as well as the ven- 
dor. And it refuses assistance to those who have it abun- 
dantly in their hands to takecare of themselves, Every one 
who is, sui juris, capable of contracting and being contracted 
with, is his own guardian. And caveat emptor is the well 
settled doctrine of the old common law. Chancellor Kent 
may well regret that it had not been adhered to, 2 Kendt’s 
Com., 485. It would have saved the Court¢and the county 
immense trouble. 

But this is not the gravamen of this bill. The main 
ground upon which relief is sought is on account of the in- 
cumbrance or cloud hanging over the title of this property. 
In response to the allegations in the bill; the answer states 
fully the facts in this respect. And what are they? That 
between thirty and seventy acres only of the land were 
bought by Cargile of the late General Tarver, and that the 
mills are not on this portion. And even the bill states that 
since Collier bought, he has heard that the estate of General 
Tarver threatens to enforce the vendor’s lien for the unpaid 
purchase money. And it is from this quarter the bill charg- 
es that danger is apprehended. 

If Mr. Coilier has only heard this since he bought, he is in 
no peril. Being Jona fide purchaser, without notice, he is 
protected, of course, against this vendor’s tien, even if it ex- 
isted, upon any portion of the land as against Cargile. 

Suppose it were otherwise, the injunction should only be 
continued in any view of it for the protection of Collier to 
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the value of the small strip of the land purchased of Gen- 
eral Tarver, and the balance of his note he ought to pay. 
At any rate, the plaintiff should not be restrained from col- 
lecting it. But there is no sufficient reason for retaining the 
injunction at all. 

Consequently, we affirm the order of the Circuit Court. 


Woorten & Gootssy, plaintiffs in error, vs. ABsALom CAL- 
LAHAN, defendant in error. 


In Deceit, it is indispensable, that the sczenter be both alleged and proved. 


Deceit, in Floyd Superior Court. Tried before Judge 
, at Term, 1858, 





The facts of this case are fully set out in the opinion of the 
Court. 


ALEXANDER, for plaintiff in error. 
UnpERwoOoD, contra. 
By the Court.—Bennine J, delivering the opinion. 


The declaration contained three counts, one, for a breach 
of warranty, the other two, fora deceit, in the sale of a ne- 
gro; but Callahan elected to proceed on the counts for a de- 
ceit, which the Court considered, as in effect, a striking out 
of the count on a warranty. 

Of the two counts in deceit, the first alleged, that Callahan 
bought, of Wootten & Goolsby, a negro woman for $800. 
They fraudulently representing the negro, to be sound, except 
acold, when she had typhoid fever, of which, she shortly af- 
terwards died. The second alleged, that Wootten & Gools- 
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by, well knowing the woman to be unsound and diseased, 
with fever of a dangerous and malignant nature, and con- 
cealing this from him, Callahan, sold the woman to him for 
$800, and that she, shortly afterwards, died of the fever. 

The jury found for Callahan, $775, with interest from the 
29th of January, 1853. 

Wootten & Goolsby moved for a new trial, putting their 
motion on the following assumed grounds; Ist, that the 
Court erred in admitting the testimony of Davis, to vary and 
add to the bill of sale; 2dly, that the Court erred in refusing 
to compel Davis, to say for what sum he sold the negro bought 
from the plaintiff; 3dly, that the verdict was contrary to the 
evidence, and to the weight of the evidence; 4th, that the 
verdict was contrary to law; 5th, that the verdict was con- 
trary to the law and the evidence; 6th, that the jury found 
$775 with interest from the 29th of January, 1853; 7th, 
that the Court erred in charging the jury, that it was imma- 
terial, whether Wootten knew the representations to be false 
or not; that if he knew them to be false, it was a fraud in 

‘fact, and if he did not know them to be false, it was a fraud 
in law. 

This motion the Court overruled, and that was excepted to. 

The only ground relied upon, was the seventh and last, 
and that, we think, was a good ground. 

In deceit, it is indispensable, that a scienter be both alleged 
and proved. Terrell vs. Bennett, 18 Ga. 404; Mares vs, 

_ Kenyon, 18 Ga. 291 ; Chandelor vs. Lopus, 1 Smith’s Lead. 
Cas. 777. 

The judgment, in Bennett vs. Terrell,(20 Ga. 83,) agrees 
with these decisions. 

Wethink, therefore, that this was a ground sufficient to re- 
quire of the Court to grant the motion. 


Judgment reversed 
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Coteman & QUiLLIAN, etal., plaintiffs in error, vs, WILLIAM 
FRANKLIN, guardian, defendant in error. 


[1.] An equity cause may be re-heard by petition when it does not appear that 
the decree has been enrolled. 


2.1 The lona fides of a conveyance made by an intestate to his infant son, may 


| 
“v2 


be enauired into in a bill to marshal assets. 
[3] And it may be enquired into in a county in which the land conveyed does 
not lie—that county having jurisdiction of the parties. 


In Equity. Petition for re-hearing, in Fannin Superior 
Court. Decision on demurrer, by Judge Ricr, at May Term, 
1858. 


The petition states, that Coleman & Quillian, and others, 
were made defendants toa bill filed by the administrators of 
James A, Beard, deceased, for the purpose of marshaling the 
assets of said estate, the same being represented as insolvent; 
that said bill further set out the fact, that shortly before the 
death of the said James A, Beard, he conveyed, without con- 
sideration, to his minor son, James H. Beard, a tract of land 
containing fifty-five acres, being part of lot No. 164, in the 
10th district, and 2d section of Gilmer county; that said deed 
of conveyance bore date 18th August, 1854, and that your 
petitioners, defendants in said bill, claimed said land as as- 
sets belonging to the estate of said deceased, and to be ap- 
plied to the payment of their debts against the same ; and the 
bill prayed that the defendants (your petitioners) might pro- 
ceed and have the titles to said land tried and adjudicated. 

The petition further states, that a guardian, ad litem, was 
appointed for said minor, James H. Beard, who answered 
said bill, and admitted that he was informed and believed 
that said deed of conveyance from James A. Beard to his 
son, was made shortly before his death, and after the debts 


of petitioners were contracted. 

The petition further states, thatat the last Term of the 
Superior Court of Fannin county, a decree was rendered in 
said cause, but in consequence and by reason of the absence 
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of the Solicitor who prepared and drafted the bill, no men- 
tion was made or notice taken in said decree of the land 
aforesaid, no testimony was offered in relation thereto, nor 
any adjudication or disposition had thereof—the same hav- 
ing been wholly forgotten, and overlooked in forming and 
making up said decree, the same having been drawn up un- 
der the direction of the Court, in reference to ascertaining the 
dignity of the several claims against said estate, and without 
a knowledge on the part of the Judge, at the time, that the 
title to said land was in any manner involved. 

The petitioners pray that the said decree be opened, and 
the cause as to the land be re-heard in reference to the title 
thereof. 


To this petition the guardian, William Franklin, by his 
counsel, demurred and moved that the same be dismissed on 
the following grounds: 

Ist. Because the decree was final, and has become a mat- 
ter of record, and therefore, cannot be disturbed by a pro- 


ceeding of this sort. 

2d. Because the land being situated in the county of Gil- 
mer, is not the subject matter proper to be disposed of in and 
by said decree, and said bill being filed to marshal the assets 
of the estate of James 2. Beard, deceased, and said land not 
being part of said estate, was not therefore germain to the 
bill. ; 

3d. Because all questions respecting titles to land, are to 
be tried and determined in the county in which the land 
lies, and said decree should not therefore be impeached for 
omitting to dispose of said land. 


After argument, the Court sustained the demurrer, and dis- 
missed the petition, and counsel for petitioners excepted. 


D, A. Watxer, for plaintiffs in error. 
W. Bovyp, contra. 


VOL. XXVIL——24 





SUPREME COURT OF GEORGIA. 


Coleman & Quillian vs. Franklin, guardian. 








By the Court—McDonatp J, delivering the opinion. 


This was a petition, in the Court below, for the re-hearing 
of a Chancery cause, in which a decree had been rendered, 
It was a bill to marshal assets. The defendants’ petition 
was demurred to on the three grounds stated above, and the 
presiding Judge, on hearing argument, refused the petition 
and dismissed it. 

[1.] There is no evidence in the record showing that the 
decree pronounced in the cause had been enrolled; and if it 
has not been, there may be a re-hearing by petition. 
= [2.] The complainants set out in their bill the conveyaace, 
by their intestate to his infant son, of the land therein men- 
tioned, and ask a decree in respect to it, as it was claimed by 
some of the crediturs that it should be sold as assets. No 
decree was passed upon it, for reasons assigned in the peti- 
tion. There can be no objection to investigating the bona 
fides of the conveyance, as the complainants have asked in 
their bill, in this proceeding. 

[3.] There is no constitutional impediment to the trial of 
the question involved in the issue proposed in the petition for 
the re-hearing of the bill, in the county in which the bill 
was pending, not being the county in which the land lies, 
that Court having jurisdiction of the parties. It is not the 
kind of case which the Constitution requires shall be tried in 
the county in which the land lies, 


Judgment reversed. 
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Loxe Jounson, and his wife, Aramanpa P. Jonnson, Moss 
Mecexk, and his wife, Marcaret Meek, plaintiffs in error, 
vs. MARGARET Brown, James CARMICHAEL, JAMES R, Brown 
and others, defendants in error. 


V. heldin his possession, certain negroes, which he had sold and conveyed to the 
children of B., but he so held them, for those children; after thus holding 
them for some tiie, he delivered them to B., saying, take them, and hold 
them, in trust for your children. B. took them, without objection to holding 
them for his children. 

Held, That B’s possession thus acquired, was not adverse to his children’s ti- 
tle, and, therefore, that the statute of limitations would not run in favor of it, 
against their title. 


In Equity, in Henry Superior Court. 

The case is stated in the opinion of the Court. 
Doyat & Notan; and Pesptes, for plaintiffs in error. 
Guiewnn ; and Fioyp, conira. 

By the Court—Bennine J. delivering the opinion. 


The plaintiffs in error, sued the defendants in error, in 
equity, for an interest in certain negroes 

The defendants, among other things, relied on the statute 
of limitations in their defence. 

It appeared, by the evidence of John Vandergriff, that in 
July, 1825, he bought the negroes for $,1000, from William 
Brown, the father of Mrs. Johnson and Mrs. Meek, and 
kept the negroes in his possession, until about the next Jan- 
uary; that, a few days after this purchase, Brown proposed 
to Vandergriff, that, if he would convey the negroes to his, 
Brown’s children, he, Brown, would give him back the 
$1,000; that Vandergriff accepted this proposition, and, in 
accordance with it, made a deed of the negroes to Brown’s 
children ; and, that he was directed by Brown, to have the 
deed recorded ; that he and Brown went to the Clerk to have 
the deed recorded ; that he handed the deed to John Hill, the 
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Clerk, to be recorded ; that Brown, soon afterwards, told him 
to wait, and took back the deed from the Clerk, before it 
was recorded, and kept it; that, afterwards, when Vander- 
griff delivered the negroes to Brown, he told Brown, to take 
them, and keep them in trust for his, Brown’s, children. 

A part of the charge of the Court to the jury, was as fol- 
lows: 

“If the negroes were delivered, then upon the delivery, 
they vested in the children of Brown, and vested in Araman- 
da Johnson, as one of those children, and, through her, in her 
husband, absolutely; and the statute of limitations, ran 
against him, and barred him, if his suit was not commenced 
within four years from the time, his right of action accrued. 
If no trust was created when the instrument was executed, 
and it then conveyed an absolute title to the grantees, the 
grantor could not, afterwards, change the character of the ti- 
tle conveyed, and convert it into a trust.” 

“Tf the deed conveyed an absolute title without any trust, 
an absolute title vested in the children of Brown, and through 
Aramanda Johnson, in her husband, and they were barred 
by the statute of limitations, if their suit was not commenced 
within four years, after their right of action accrued.” 

Was this charge right ? 

Vandergriff kept possession of the negroes for some time 
after the date of the transaction in which, he made a deed 
for them, to Brown’s children, received from Brown the 
$1,000, inf consideration for the deed, and let Brown, take 
possession of the deed ; but he did not keep this possession 
for himself ; he kept it for Brown’s children. This is, plain- 
ly, inferable, from his statement to Brown, made when, at 
last, he delivered the negroes to Brown, which was “ to take 
them, and keep them in trust, for his children.” Vander- 
griff, then, whilst thus holding the negroes, was not holding 
them, adversely, to these children; and, if he was not, then, 
the statute of limitations, was not running during this time 
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in his favor, against the children. His possession was to be 
considered, as the childrens’ possession. 

Now, Brown merely succeeded to this possession of Van- 
dergriff’s ; when receiving the negroes from Vandergriff, he 
was told by Vandergriff, “to take them, and keep them in 
trust for his children.” There can be no doubt, that Brown 
must have understood by these words, that it was expected 
of him, that he should hold the negroes for his children; and 
as, he received them without objecting to so holding them, 
it is to be considered, that he received them, agreeing to so 
hold them. True, it may be, that there was no technical 
trust created ; a trust by which, the legal title passed into 
Brown, and the equitable into his children; but, what is far 
short of this, will often be sufficient to prevent the statute of 
limitations from running. There is no trust between land- 
lord and tenant, principal and agent; (frequently there is 
not ;) and, yet, as long as the relation lasts, the statute does 
not run in favor of the tenant, against the landlord—in fa- 
vor of the agent, against the principal. In such case 
the possession of the tenant—the possession of the agent, 
is not adverse, but is, in law, but the possession of the 
landlord—but the possession of the principal. Wherever 
the possession of one person, is, in law, the possession of an- 
_ other, it is not a possession that can be made available under 
the statute of limitations. Andsuch was Brown’s posses- 
sion. It was, in law, the possession of his children. 

Whilst, then, this possession of Brown, remained thus the 
possession of his children, the statute did not begin to run in 
his favor, against them. 

How long did itso remain? Until he conceived the pur- 
pose, to change it into a possession adverse to his children, 
and they acquired knowledge of this change of purpose. 

We think, then, that the charge aforesaid, was erroneous; 
that the Court should, instead of giving that charge, have 
given a charge to this effect; that if, when Vandergriff de- 
livered the negroes to Brown, he told Brown, to take them 
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and keep them, in trust for his children, and Brown received 
them without objecting to so hold them, the possession he 
acquired, was one that was not adverse to his children, and, 
Was one that was not to become adverse to them, until he 
couceived a purpose that it should become adverse to them, 
and knowledge of such his change of purpose came to them, 
and that the statute of limitations does not commence to run 
in favor of a possession, agaiust the title, until the possession 
becomes adverse to the title 
So, we think, that there ought to be a new trial. 


Judgment reversed. 





Hewry Atsron, plaintiff in error, vs. Matnaprus M. Gran- 
THAM, defendant in error, 


{1.] In a motion for a new trial, if the rule nisi states the charge differently 
from the charge itself, as written out by the Judge, and sent up with the re- 
cord, this Court will be governed by the charge as written. 

[2] The assertion of title by the plaintif in the absence of the defendant to the 
property in dispute, is inadmissible as evidence, 


[3.] If the law is charged as requested by counsel, it is not error in the Court 
to omit charging something in addition to which its attention is not called by 


counsel. 


An action of trover, tried before His Honor Judge Geo. D. 
Rice, in Union Superior Court, Spring Term, 1858. 


[All the facts necessary to a full understanding of this case, 
are embodied in the opinion of the Court.] 


Martin & CutsHoLm, for plaintifis in error. 


Francis, contra. 
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By the Court—Lvmexiy J. delivering the opinion. 


This is the ordinary case of a suit brought by the father- 
in-law, to recover from the son-in-law, property given to the 
daughter in her lifetime. 

There are eight grounds taken in the motion for a new 
' trial. These are reducible to four. I herewith transcribe 
the motion, with the decision of the Judge, as written out by 
himself upon it: 

ist. Because the jury found their verdict contrary to the 
evidence in the cause. 

2d. Because the jury found greatly contrary to the weight 
of evidence. 

3d. Because the Court erred in charging the jury that if it 
was proven that Henry Alston the plaintiff had deliberately 
admitted, that he had given the property in dispute to Euphon 
W. Alston, that they were authorized to find for the defendant. 

4th. Because the Court erred in charging the jury, that if 
Henry Alston the plaintiff had made any acknowledgments, 
that he had given the negroes in dispute to his daughter 
Euphon in her life time, the: they might find for the defend- 
ant. 

5th. Because the Court erred in charging the jury that if 
it was proven that Henry Alston the plaintiff, had acknowl- 
edged that he had given the property in dispute to Euphon in 
her lifetime, that then they had the right to infer, a delivery 
and everything else necessary to constitute a good and valid 
gift. 

6th. Because the Court erred in charging the jury, that if, 
after the death of Euphon W. Alston,it was proven that Henry 
Alston, the plaintiff, admitted that he had given the negroes 
to Euphon in her lifetime, and that she being dead, the pro- 
perty fell to him, and he was her heir, that they had a right 
to infer all the requisites of a legal and valid gift were com- 


plied with. 
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7th. Because the Court erred in refusing to permit counsel 
for plaintiff to read in evidence to the jury, that part of the an- 
swer of Thomas M. Alston to the third direct interrogatory, 
which is in these words. (But I persuaded my father the 
plaintiff, to let the negro girl remain where I had hired her 
out, as we had plenty others at home. He plaintiff said 
he would not let her remain there, for then my sister Euphon 
would soon be claiming said girl,) it coming in after the 
words “have said negro girl sent back home.” 

8th. Because the Court erred when requested by plaintifi’s 
counsel to give the jury in charge, the law relative to the 
weight that should be given to the conflicting testimony of 
witness, in charging the jury “that the testimony of that 
witness was entitled to the greatest weight who had the best 
opportunity of knowing the facts,” and in not adding there- 
to, in the charge, the words “and the least inducement to 
speak falsely.” 


AT cHAMBERS, July 2, 1858. 


The foregoing motion for a new trial in the case therein 
stated, having been by order of Court at the last Term of 
Union Superior Court, by and with the consent of the counsel 
for plaintiff and defendant, referred to me for my decision at 
chambers. I have examined and considered the motion and 
the several grounds therein stated ; and as to the first and se- 
cond grounds stated in the motion for a new trial, the motion 
for a new trial is refused because the verdict of the jury was 
well warranted by the evidence, and the Court is satisfied 
with the verdict. 

And as to the third, fourth, fifth and sixth grounds, stated 
in the foregoing motion for a new trial, the motion is refused 
because the charge of the Court is not truly nor correctly sta- 
ted and set forth in those grounds. What the Court did 
charge on the subjects referred to in those several last men- 
tioned grounds, will appear from a copy of the charge of the 
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Court now hereunto annexed and referred to as showing the 
grounds of this refusal. 

As to the seventh ground stated in the foregoing motion 
for a new trial, I see no error in the ruling of the Court as 
therein mentioned, and set forth,and therefore the motion on 
that ground is refused. 

And as to the eighth and last ground stated in the motion for 
a new trial, the motion is also refused, because the Court gave 
the charge referred to in that ground, as requested by plaintifi’s 
counsel, and if plaintiff’s counsel wished the additional words 
mentioned in this last ground, to-wit: “and the least induce- 
ment to speak falsely,” given in charge to the jury as part of 
the charge, he should have called the attention of the Céurt 
to it, and should have requested the additional charge. What 
the Court did charge as referred to in this last ground will 
appear from the copy charge hereto annexed. The Court 
therefore refuses the motion for a new trial. 

GEO. D. RICH, J. S.C. 


July 2d, 1858. 


The following is so much of the charge of the Court to 
the jury on the trial of the above stated case, as is necessary 
to enable the Court to decide on the motion of Plaintiff for 
a new trial in said case: 

“The defendant resists the recovery of the slaves in con- 
troversy by the plaintiff, on the ground of a parol gift, made, 
as defendant alleges, by the plaintiff to his daughter, Euphon 
W. Alston. To sustain this defense, the defendant must 
prove : 

Ist. That plaintiff gave the negro girl Sukey to Euphon 
W. Alston. 

2d. That there was a delivery of possession of the negro 
girlto Euphon W. Alston. A parol gift of personal property 
without delivery of possession is not a valid gift. An actu- 
al manual delivery of the property is not necessary to con- 
stitute a valid gift, and therefore such a delivery need not be 
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shown, but there must be some evidence that the donor had 
parted with the dominion of the property, and that do- 
minion of the property vested in the donee. A parol gift of 
personal property may be established by the evidence 
of persons who were present when the gift was made, 
and are able to testify to the fact of the gift. It may, also, 
be established by proof of declarations and admissions of 
the donor as to the gift, but if these declarations and admis- 
sions do not extend to the delivery of the property, then evi- 
dence of some act of the donor or of some fact or circum- 
stance, going to establish the fact that there was a delivery 
must be adduced in order to show that the parol gift was per- 
fected by delivery. 

The declarations and admissions of the plaintiff, that he 
had given the property to Euphon W. Alston, are good (if 
satisfactorily proved,) to establish the giving of the negro 
girl Sukey by plaintiff to his daughter Euphon W. Alston, 
and if such declarations and admissions were accompanied 
and connected with acts of the plaintiff, distinctly recognizing 
the rights of his daughter Euphon W. Alston, or acts done 
by his daughter Euphon, with the knowledge of her father, 
(the plaintiff,) such as exercising dominion and control of the 
negro girl, without objections from the plaintiff, (her father,) 
they were good to prove a delivery and other requisites of a 
good gift. 

lf it is proved in this case, that the plaintiff deliberately 
admitted that he had given the negro girl Sukey to his daugh- 
ter Euphon W, Alston, and if it is also proved that the ne- 
gro girl was in the possession of Euphon W, Alston, and 
that she with the knowledge of her father, and without ob- 
jections from him, exercised dominion and control over the 
negro girl, bired her out and received the hire, then the jury 
ought to Gnd for the defendant. 

If it is proved that the negro girl Sukey was in the posses- 
sion of, or under the control and dominion of Euphon W. 
Alston in her lifetime, and at the time of her death, and if 
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it is also proved that the plaintiff, after the death of Euphon 
W. Alston, admitted and declared that he had given the girl 
Sukey to Euphon W. Alston, in her lifetime, but that she 
Euphon W. Alston was dead, and that he was her eir, and 
would get the property, ov, that he was her heir,and the pro- 
perty fell to him, these declarations and admissions will au- 
thorize the jury to infer a delivery and other requisites of a 
good gift; for by claiming an interest in the property as heir 
of his daughter Euphon; the plaintiff admitted that the 
property had vested in Euphon, which it would not do unless 
there had been a gift perfected by delivery. 

The Court at the request of the plaintifi’s counsel, further 
charged the jury just as requested by plaintiff’s counsel, that 
“in weighing the testimony of witnesses, the testimony of 
that witness who had the best opportunity of knowiug the 
facts about which he testified, was entitled to the greatest 
weight. GEO. D. RICE, J. 8. C” 





[1.] It will be perceived, that there are various specifica- 
tions made against the charge of the Court in the applica- 
tion for a new trial. But the Judge in his opinion denies 
their correctness, and sets forth fully what he did charge; 
and we find no fault in it. 

[2.] We think the Court was right in rejecting that part 
of the testimony of Thomas M. Alston, the son of the plain- 
tiff, which relates to the conversation between his father and 
himself, with regard to hiring out the girl in dispute. The 
daughter was not present; and to let it in would be to allow 
the party to manufacture proof for himself. 

[3.] The Court at the request of plaiutiff’s counsel, in- 
structed the jury in the language of the request, as to conflict- 
ing evidence, “that the testimony of that witness was enti- 
tled to the greatest weight who had the best opportunity of 
knowing the facts.’ The complaint is, that he did not add 
thereto the words, “ and the least inducement to speak false- 


ly.” 
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His Honor very properly held, that if counsel desired the 
addition, he should have asked it. It is not pretended that 
what the Court did say was wrong. The error assigned is, 
what the Court omitted to say. Counsel have duties to dis- 
charge as well as the Bench. Happy is that Judge who is 
not guilty of sins of commission. 

As to the stereotype objection in all motions for a new 
trial, that the verdict was contrary to evidence, the weight of 
evidence, &c., all we have to say is, that there are two sides 
to this question. The jury have found, that the proof is with 
the defendant. The Circuit Judge who presided in the cause, 
says, he is satisfied with the finding, and we are not prepar- 
ed to hold, that he was guilty of a flagrant abuse of his dis- 
cretion, in refusing to award a new trial. 





Judgment affirmed. 





IsHam S. Brown, et al. plaintiffs in error, vs. Epwin B 
Sockwe t, defendant in error. 


{1.] A memorandum not made by the party against whom it is offered in evi- 
dence, it not appearing by whom or upon what authority made, ought not to 
be admitted. 

[2.] In a suit by heirs at law for the recovery of their portion of a share of an 
estate, paid into the hands of another for the heirs entitled, the claimants 
cannot be required to show that there were no creditors of the estate from 
which the share was received: The presumption of law is, that there are 
none, and the defendant, if he raises the objection, must prove it. 

[3.] A step-father cannot make his step-children debtors to him for their sup- 
port and maintenance. If he voluntarily supports them, they having no es- 
tateor a very small estate, he cannot, upon his voluntary act, raise a demand 
against them, he being neither administrator, executor or guardian, nor en- 
gaged to support them by executor, administrator or guardian. 
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In equity, in Carroll Superior Court. Tried before Judge 
Hammonp, at April Term, 1858. 


This bill was filed by Isham S. Brown, in right of his 
wife; Thomas S. Treadwell in right of his wife; and John 
T. McIntosh, complainants, against Edwin B. Sockwell. 

The bill states, that sometime about 1847, James Head of 
Carroll county, departed this life intestate, possessed of a 
considerable estate, both real and personal, and leaving 
- eleven heirs at law; being his children or the descendants of 
deceased children. That the mother of complainants was 
one, the present wife of Edwin B. Sockwell the defendant ; 
that her first husband was Jesse D. McIntosh, and the wives 
of complainants Brown and Treadwell, and complainant John 
T. McIntosh are her children by her first husband; that 
she after McIntosh’s death, but before the death of her fath- 
er, married Sockwell, by whom she had four children living 
at the time of her father’s death. The heirs, without admin- 
istration, paid the debts of deceased, and by agreement divi- 
ded the estate, and Edwin B. Sockwell received one full 
share in right of his wife and her children. At the time of 
this division, Brown and wife resided in the State of Missis- 
sippi,and Mrs. Treadwell and John T. McIntosh resided with 
their step-father, the defendant, being minors under the age 
of twenty-one. 

That Sockwell never informed complainants that he had 
received their share of their grandfather’s estate, but fraudu- 
lently concealed the fact from them, and that it was only a 
few months before the filing of this their bill, that they had 
discovered, that he had so received it. The bill claimed that 
complainants, each, were entitled to one-eighth of the share, 
or amount received by Sockwell, upon said division, and 
prayed that he account for and pay over the same, with in- 
terest thereon from the period of the division, which was in 
1849. 

The defendant’s answer admitted that he married Mrs. 
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McIntosh, the mother of complainants, and daughter of 
James Head, as stated in the bill; and that at the death of 
said James, he had by his said wife four children living. 
He denied that he ever received any portion or share of the 
estate of deceased, in trust, for or on behalf of the com- 
plainants, or in any other way for them or on their account. 
Admits the division of James Head’s estate by the heirs, as 
stated in the bill of complainants, but states that at said divis- 
ion, he received only a part of the share due and coming to 
his wife. The share of each was $829 19. He received 
only $485 20. The balance $343 99, although included in 
his receipt, was not in fact paid to, or received by him, but 
was received by his wife’s first husband. 

Defendant denied all fraud or fraudulent concealment. 

Defendant further insisted, that complainants were indebt- 
ed to him large sums for board, clothing and schooling, and 
which he set up as a set-off to their claim against him. 

Upon the trial, complainants introduced in evidence the 
following receipt to-wit: 

“Received of the legatees of James Heard, late of said 
county, eight hundred and twenty-nine dollars and nineteen 
cents in part of share of said estate. This 4th January, 1849. 

(Signed,) E. B. SOCKWELL. 

Complainants, further proved that defendant had received 
one hundred and twenty-five dollars, for a portion of a lot of 
land belonging to intestate, sold by defendant to one Oliver 
G. Barron. They further proved that upon the division of 
James Head’s estate, defendant received the full one-eleventh 
share thereof, in right of his wife. 

Defendant offered in evidence a copy of the above receipt, 
on which was the following memorandum. “ Copy of amount 
given at division, $343 99.” Complainants objected to the 
introduction in evidence of this copy receipt, and memoran- 
dum. Defendant then proved, that the copy receipt was in 
the hand-writing of Henry M. Head. That he, defendant, 
had asked Head for a copy of the receipt, and that he had 
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given him the one now offered. The Court ruled out the 
copy receipt, but allowed the memorandum to go to the jury. 
To which ruling complainants excepted. 

Defendant proved what was the worth of the board, cloth- 
ing and schooling of complainants before they were large 
enough to work. 

The Court charged the jury that the law presumed that 
the estate of James Head, deceased, was in debt, and that 
before complainants could maintain their suit, it must ap- 
pear affirmatively, that the debts were all paid. To which 
charge, counsel for complainants excepted. 

Counsel! for defendant asked the Court to charge the jury, 
that if they believed from the evidence, that complainants 
lived with defendant, before he received their part of said 
estate, that then his set-off for board, &c. became a debt 
against them, and that he had a right to appropriate not on- 
ly the interest but the principal of the amount they claimed 
in payment of said debt. Which charge the Court gave; 
and complainants excepted. 


The jury found for the defendant. Whereupon complain- 
ants moved for a new trial upon the following’grounds: 

Ist. The ruling and decision of the Court admitting in 
evidence the memorandum on the copy receipt. 

2d. The charge of the Court, that the law presumed that 
the estate of deceased was in debt, and that before complain- 
ants could maintain their suit, it must affirmatively appear 
that there were no debts. And the further charge that de- 
fendant had the right to appropriate the principal and inter- 
est of the sum claimed by complainants to the payment of a 
debt for board, &c. due by them. 

3d. That the jury found contrary to law and evidence. 


The Court refused the motion for a new trial, and com- 
plainants excepted. 





384 SUPREME COURT OF GEORGIA. 


Brown et al. vs. Sockwell. 








Witi1am J. Heap, for plaintiffs in error. 


BucHANAN, contra. 


By the Court.—McDonatp, J. delivering the opinion. 


Lucinda Sockwell, the wife of Edwin B. Sockwell, was 
the daughter of James Head. She was twice married. She 
first intermarried with Jesse D. McIntosh, by whom she had 
three children: John T. McIntosh, Margaret, the wife of 
Isham S. Brown, and Sarah Daniel, the wife of Thomas S. 
Treadwell. Jesse D. McIntosh having died, she married the 
defendant Edwin B. Sockwell, by whom also she had chil- 
dren. After the second marriage, and the birth of several 
children, James Head, the father of Mrs. Sockwell, died in- 
testate. There was no administration on his estate. The 
heirs at law agreed to distribute the estate without an admin- 
istration. At the distribution the defendant Edwin B. Sock- 
well received the whole share to which his wife and her chil- 
dren of both marriages were entitled under the Act of 1845. 
The complainants, children of the first marriage, bring this 
suit for the recovery of their part of the share received by 
the defendant. 

The defendant in his answer denies that he received the 
shares of the complainants in the estate of the said James 
Head, on the contrary, he says, he did not receive the full 
share coming to his wife, that he gave a receipt for a larger 
sum than actually came to his hands. The defendant in- 
sists in his answer, that he is not accountable to the com- 
plainants, but that they must look to the administrator of 
their deceased father’s estate, and he claims an allowance for 
board, clothing and other necessaries furnished the complain- 
ants during their minority. 

.. [1.] The complainants, at the hearing of the cause, gave 
in evidence the defendant’s receipt for the amount received 
by him at the division of the estate. The defendant offered 
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in evidence a copy of the same receipt, together with a 
memorandum entered thereon as follows: “ Copy of amount 
given at division $343 99.” The counsel for the complain- 
ants demurred to this evidence. The Court rejected the copy 
receipt, but admitted the memorandum. The decision of 
the Court admitting the memorandum is excepted to, It 
does not appear that there is any memorandum to the origin- 
al receipt or that there ever was such a memorandum at- 
tached to it; nor does it appear in whose hand writing it 
was made. There is certainly no reason why it should have 
been received as evidence to bind the complainants. It does 
not appear that it was not made by the defendant himself. 
The defendant is certainly not accountable for more than the 
complainant’s portion of the amount which came to his 
hands, either in money, property, or his own debt to the es- 
tate of the intestate Head, but that memorandum is no proof, 
as the case is presented in the record before us, that the sum 
mentioned therein did not come to his hands. 

On the finding of the jury fur the defendant, a motion for 
a new trial was submitted by counsel for the complainants, 
which was refused by the Court, and the decision of the 
Court on that motion is excepted to. The admission of the 
memorandum in evidence which is made the first ground in 
the motion, has already been disposed of, and on that ground 
the motion ought to have been granted. 

[2.] We think that the Court erred in its charge to the ju- 
ry, that the law presumed that the estate was in debt, and 
that before complainants could maintain their suit, it must 
affirmatively appear that there were no debts. The estate 
was distributed without administration, and we hear of no 
objection on the part of creditors. But the defendant receiv- 
ed the amount in his hands as the distributive share of one 
of the heirs at law of the intestate, viz: the share to which 
his wife would have been entitled if she had remained single . 
or had had no child after marriage. By law, that share was 
divisible among herself and children, born at the time of 
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the death of the ancestor from whom it was inherited. For 
them, therefore, it was received and held in trust, and no 
creditor had any interest therein. It is true, that if there 
had been creditors, they would have had the right to pursue 
the assets, but it cannot be an objection. to the defendant’s 
responding to those for whose special benefit he held the pro- 
perty, that there may be creditors who have a right to pur- 
sue the etlects. It was for him to show, not only that there 
were creditors, but that they had notified him of their claims. 
[3.] !he Court further charged the jury that the defend- 
ant liad the right to appropriate the principal and interest of 
the sum claimed by complainants, to the payment of a debt 
for board, &c. due by them. The defendant had married the 
mother of complainants, who had little property. They were. 
then small, and continued to live with their mother and step- 
father, who fed, clothed and gave them what schooling they 
got. It does not appear that they had a patrimony capable 
of supporting or edueating them. It did not exceed the 
fourth-part of one hundred and forty dollars to each, and 
whatever it was, passed to the hands of the defendant. He 
was neither their guardian nor the administrator of their 
deceased father’s estate. If he had been either, he could 
not have expended more than the income in their mainten- 
ance and education. This is the inference from the statute. 
If the income was not sufficient for that purpose, the Court 
ought to have bound them out. Freeman and wife vs. Tuck- 
er, 20 Ga. Rep. 9. * There is very strong authority for saying 
that if a widow having children, marry again, and was of 
sufficient ability before the second marriage to support them, 
the husband shall be charged to maintain them, 1 Biuck. 
Com. 440. I believe, however, that the reason of the thing 
is against this, as well as the more recently adjudicated cases 
4 Tenn. Rep. 118. But the defendant, I apprehend, cannot 
be in a better situation than if he had been the guardian of 
complainants. A guardian cannot encroach upon the capi- 
tal of his ward for his maintenance and education, nor can 
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he or any one else make him his debtor against his will. He 
certainly would not without request, involve him in debt so 
as to consume any estate which he might subsequently ac- 
quire. The maxim, that once a gratuity, always a gratuity, 
applies with all its force to such a case. If the complain- 
ants, on attaining majority had promised to pay the expenses 
of the defendant, their step-father, in their maintenance and 
education, without fraud, imposition, or improper influence, 
that he did incur expenses for these objects, would be a suf- 
ficient consideration to support an action. Cooper vs. Mar 
tin, 4 East. 82. There is no evidence of apromise in this 
case. By a late statute in England, passed in the reign of 
William 4th, every husband is made liable to maintain the 
children of his wife, born before his marriage with her, who- 
ever was their father, and whether the children are legiti- 
mate or illegitimate, until the children attain the age of six- 
teen years, or until their mother’s death. We have no such 
statute here, and 1 think that by the construction of our 
statutes, whenever an infant is entitled to anestate, the in- 
come of which is sufficient for his maintenance and educa. 
tion, he is responsible for such expenses, when contracted in 
a regular way by executor, administrator or guardian; that 
if the income of his estate is incompetent to his support 
during his minority, he should be bound out, and that for 
expenses gratuitously incurred by others, for him, he is not 
legally liable. : 

The judgment of the Court below ought, we think, to be 
reversed and a new trial granted, on the two first grounds 
taken in the motion. 


Judgment reversed. 
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“Sherrill vs. Parrott. 






Mauata Suerice et al. plaintiffs in error, vs. Jostan R. Par- 
rorT, defendant in error. 







The Superior Court has no jurisdiction to enforce the execution of an order 
issued by a Justice of the Peace before whom a possessory warrant for the 


restoration of personal property was sued out. 









Decision by 








Possessory warrant, in Polk Superior Court. 
Judge Hammonp at April Term, 1858. 






The facts in this case are sufficiently stated in the follow- 
ing order, passed by the presiding Judge, and to which coun- 
sel for defendants excepted, viz: 

sirens neon \ Superior Court, April Term, 1858. 

Upon argument by counsel on both sides. 

It appearing to the Court that on the — day of August, 
1857, Josiah R. Parrott, administrator of the estate of Jesse 
Dickerson, deceased, late of Cass county, sued out before Is- 
rael P. Davis, a Justice of the Peace in and forthe county of 
Polk, a warrant for the possession of seven negroes, slaves, 
in said warrant named, to-wit; (here the slaves are describ- 
ed &c.) against Benjamin F. Smith and Mahala Sherill, of said 
county, under the provisions of an Act entitled an Act more 
effectually to quiet and protect the possession of personal 
property, passed in 1821. That upon the return of said war- 
rant, said defendants, refusing to produce said negro slaves 
to be dealt with according to law, were ordered to be com- 
mitted to the common jail of Polk county by said Justice. 
That said defendants were delivered, together with said war- 
rant and mittimus, by William Jones, a Constable in and for 
District G. M., Polk county. That at the October 
Term of the Superior Court of Polk county, said Parrott ap- 
plied for a writ of mandamus to be directed to Josiah C. 
York, Sheriff of said county, requiring him to show cause 
why he should not be attached for contempt of Court in not 
obeying the order of said Justice, and not committing said 
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defendants to jail as directed i in and by said order; that said 
Sheriff, for cause, showed that there was no ouedanil jail in 
the county of Polk. Whereupon the Superior Court ordered 
him to deliver the defendants to the Sheriff of the county of 
Cass or his lawful deputy, to be imprisoned in the common 
jail of said county of Cass, without bail or mainprise, until 
they should produce said negroes. That said Sheriff failed 
to obey this order, and on the 10th February, 1858, the Hon. 
D. F. Hammond, Judge of the Superior Court, granted an or- 
der, directed to said York, Sheriff as aforesaid, to re-arrest 
the defendants and deliver them to the Sheriff of Cass coun- 
ty, to be imprisoned in the jail of said county of Cass until 
said negroes should be produced. Whereupon the said Sher- 
iff re-arrested the defendants, and instead of delivering them 
to the Sheriff of Cass county, delivered them to the Jailor 
thereof, and said defendants applying to the Inferior Court 
of Cass county for a habeas corpus, were discharged by said 
Court from imprisonment, without said Parrott, who resided 
in Cass county, or his attorney, having any notice of said ap- 
plication, whereby the order of the Superior Court was set 
aside by the Inferior Court, contrary to law. 

Itis, therefore, ordered that the Sheriff of the county of 
Polk re-arrest said Benjamin F. Smith and Mahala Sherill, 
and them immediately imprison in the common jail of the 
county of Polk without bail or mainprise, until they shall pro- 
duce said negro slaves, in said possessory warrant named, be- 
fore the said Israel P. Davis, Justice of the Peace aforesaid, 
to be dealt with according to law. 

D. F. HAMMOND, J. S. C. T. C. 

After the above order was passed, and on the same on 
defendants moved to set aside the same, which the Court re- 
fused, and defendant’s counsel excepted. 




































Worrorp; SuropsuirE; and Unperwoop & Smiru, for 


plaintiffs in error. 





Cuisorm & WappeELL; and Irwin & Lester, vonira. 
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By the Court-—McDonatp J. delivering the opinion. 


The possessory warrant for the restitution of the property 
to the claimant was sued out before a Justice of the Peace, 
who, upon the defendants’ refusing to produce the property, 
committed them to the jail of Polk county. The Justice of 
the Peace who issued the warrant, had jurisdiction of the 
cause and competent power to enforce the execution of his 
orders. The Judge of the Superior Court had no jurisdiction 
of it, and no authority to issue a writ of mandamus, direc- 
ted to him who was the ministerial officer of another func- 
tionary, to execute an order not emanating from him. 

The whole proceeding, so far as it relates to the action of 
the Superior Court, is void, and the party moving the war- 
rant, must dependon the jurisdiction before which he has 
elected to proceed, for the attainment of his rights. 


Judgment reversed. 





Anprew J. WELLs, plaintiff in error, vs. DrEwson A. WALK- 
ER, defendant in error. 


A judgment of this Court was, simply; “that the judgment of the Court be- 
low, be reversed;” the case in which, it was rendered, was one in which, 
there was a decision excluding offered evidence, and was an order dis- 
misssing the case. 


Held, ‘That the word, judgment, used in the judgment of this Court, referred 
to the order, rather than, to the decision. 


Kjectment, in Gordon Superior Court. Decision by Judge 
Tripp, April, 1858, 


The facts of this case are fully stated in the opinion of the 
Court. 
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Wm. T. Worrorp; and Warren Agin, for plaintiff in er- 
ror. 





WaLkeER, contra. 






By the Court.—Brnnine J. delivering the opinion. 





Walker, as guardian, brought ejectment against Wells, in 
Gordon Superior Court. At September Term, 1857, the case 
was tried; and, for alleged error of the Court, committed on 
the trial, the case was brought to this Court, at March Term, 
1858. The bill of exceptions thus states the alleged error; 
“To the introduction of this testimony, the defendant objec- 
ted, on the ground, that the testimony attacked the grant, 
which he insisted could not be done. Plaintiff insisted,that 
he had a right to show by said testimony, the person to whom 
the land was granted under the description, ‘Berry Stephens, + 
orphan. After argument, the Court sustained the objection 
of defendant’s counsel, and excluded said testimony, and 
plaintiff excepted, and suffered a non-suit.” 

The Court, having thus excluded this testimony, made 
this order; “Upon motion of defendant’s counsel, it is or- 
dered by the Court, that the above cause be dismissed.” 

This was the case brought before this Court at March 
Term, 1858, and the judgment rendered in the case, by this 
Court, was as follows; “That the judgment of the Court 
below be reversed; it being the opinion of this Court, that 
the interrogatories were admissible.” 

At the next term of the Superior Court, a motion was 
made by Walker to have this judgment of this Court entered 
on the minutes of that Court, and to have the case re-instated 
in that Court. That motion was objected to, on the alleged 
ground, that at September Term, the Court had passed the 
order aforesaid, dismissing the case, and the order had not 
been excepted to, and had not been passed on, by this Court; 
that the only error complained of, was, that of excluding the 
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evidence; and, that the judgment of this Court, did not or- 
der a uew trial, or, order the case re-instated. ‘! he Court 
overruled the objection, and granted the motion. And that 
wag excepted to. And this is the exception, for the consid- 
eration of this Court at this term. 

The judgment of this Court, was, that “the judgment of 
the Court below be reversed.” What did this Court mean, 
by the word, judgment,—the decision excluding the evi- 
dence, or, the judgment of non-suit; that is, the judgment 
aforesaid, dismissing the case ? 

A decision excluding, or admitting, evidence, is a matter 
not of record; it exists only in parol; it is a matter, there- 
fore, to which the term, judgment, is not appropriate. Ac- 
cordingly, it is not usual to apply the term, to decisions ex- 
cluding, or admitting evidence. Whereas, the term, judg- 
ment, is the very one appropriated to the act of the Court, 
which makes an end of the case. This order dismissing the 
case, made an end of the case. 

According, then, to the general rule, wé should have to say, 
that this Court meant by the word, judgment, the order dis- . 
missing the case, rather than the decision excluding the tes- 
timony. 

Are we not at liberty, to go by the general rule? No, it is 
said, and for two reasons; 1st, because the non-suit was ac- 
cording to the wish of the party non-suited,—that is, was 
suffered voluntarily by him; and 2dly, because the non-suit 
was, in fact, not excepted to and carried up. 

But, it is not true, that the non-suit was voluntarily suf- 
fered by Walker, the party non-suited. What is true is,that 
that the case was dismissed, on the motion of the defendanj 
in it, Wells, 

And even if it be true, that the decision excluding the ev- 
idence, was all that was excepted to and carried up, yet if 
that decision was wrong, the fact that it was wrong, gave this 
Court jurisdiction, to “award such order and direction,in the 
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premises, as” were “consistent with the law and justice of 
the case.” (Cobb 450.) 

Awarding a reversal of the judgment dismissing the case, 
was doing, what was consistent with the law and justice of 
the case. ; 

There is nothing, then, in these two objections, to prevent 
the word, judgment, as used in the judgment of this Court, 
from having its ordinary meaning; and so, nothing, to pre- 
vent it from applying, rather to the order dismissing the case, 
than to the decision excluding the testimony. 

We think, therefore, that the Court was right in overrul- 
ing the objection to the motion. 














Judgment affirmed. 








N. F. Camp, plaintiff in error, vs. Bancrorr, Berts & Mar- 
SHALL, defendants in error. 









A bill in Chancery will not be amended to enable the complainant to introduce 
matter which could not possibly have constituted a part of it at the time it 
was filed, in order to vitiate proceedings subsequently had, which were legal 
and regular at the time. 












Illegality, in Butts Superior Court. Decision by Judge 
CaBANiss, at June adjourned Term, 1857. 










Bancroft, Betts & Marshall foreclosed a mortgage which 
they held against Nathan F, Camp,and issued a fi. fa. 6th De- 
cember, 1856,under which the Sheriff levied upon one of the 
negroes mentioned_in said mortgage. _ 

Camp filed his affidavit of illegality, stating that said fi, fa. 
was proceeding against him illegally, because said mortgage 
had been restrained by an injunction issued out of Chancery 
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upon a bill filed by affiant, and said mortgage had been 
foreclosed and fi. fa. issued since the suing out and service 
of said bill and injunction, and which are yet pending in 
Butts Superior Court. 

Upon the hearing of the case, the counsel for Bancroft & 
Co. moved to dismigs the affidavit of illegality. 

Counsel for Camp objected to said motion, and moved to 
amend his original bill in equity, upon which and the pro- 
ceedings therein had, he had predicated his grounds of ille- 
gality. The Court refused the motion to amend, dismissed 
the affidavit of illegality, and ordered the mortgage fi. fa. to 
proceed. To which order counsel for Camp excepted. 





D. J. Baiwey, for plaintiff in error. 
J. J. Firoyp, contra. 


By the Court.—McDonatp J. delivering the opinion. 


The only ground of illegality alleged in the affidavit is, 
that the mortgage on which the writ of scire facias was is- 
sued, has been enjoined and the mortgagees restrained from 
enforcing it, and that since the service of the injunction, the 
mortgage has been foreclosed, and on the judgment of fore- 
closure the execution was issued. On looking into the rec- 
ord it appeared there was no such injunction. The com- 
plainant moved to amend his bill in the Court below so as to 
allege facts transpiring since the filing of the bill, and which 
could not possibly have constituted a part of it truthfully, at 
the time of filing it. The Court refused the amendment for 
the purpose for which it was moved—to enable the party to 
introduce matter which could not possibly have been a part 
of it at the time it was filed, in order to vitiate proceedings 
subsequently had, which were legal and regular at the 
time. 

But if the injunction had restrained the party and he had 
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proceeded in defiance of it, it is somewhat questionable if 
the complainant’s remedy was not by a proceeding for con- 
tempt. An injunction operates in personam,and not against 
the Court. 


Judgment affirmed. 


Lewis Tumuin, plaintiff in error, vs. Davip QuaR.es, de- 
fendant im error. 


Quarles sued Tumlin, and D. House, and F. H. House, on a note made by Tum- 
lin, and payable to D. House, and by him endorsed to F. H. House, and, by 
him, to Quarles—the note not containing words of negotiability. 

Held, That Quarles might amend his declaration, by striking out the two 
Houses, as defendants, and making D. House a plaintiff suing for his, Quarles’ 


use. 
. 


Complaint, in Cass Superior Court. Tried before Judge 
Tripre, at March Term, 1858. 


The facts of this case are sufficiently stated in the opinion 
of fhe Court. 


Mitner & Parrort, for plaintiff in error. 


WorrorpD & CrawrorD, contra. 


By the Court.—Brnnine J. delivering the opinion. 


David Quarles sued Lewis Tumlin, Davis House, and Fe- 
lix W. House, on a note, and the endorsements thereon, of 
which note and endorsements, the following are copies: 

* $200. Two months after date, I promise to pay Da- 
vis House, two hundred dollars, for value received. This 
5th August, 1856. 

LEWIS TUMLIN.” 
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Tomlin vs. Quarles. 
“T assign over the within note to F. W. House, for value 
received. This 8th day of September, 1856. 


DAVIS HOUSE.” 





“T assign the within note over, to David Quarles, for val- 
ue received. This 9th day of September, 1856. 
FELIX W. HOUSE.” 


On the trial, the reading of the note and endorsements 
was objected to, on the ground, that an action against the 
maker of the note, could be maintained, only, in the name 
of the payee; and the objection was sustained by the Court. 

Thereupon, the counsel for Quarles, the plaintiff, moved 
to amend the declaration, by striking out the names of the 
endorsers of the note, and inserting the name of the first en- 
dorser, Davis House, the payee of the note, as plaintiff suing 
for the use of him, Quarles. Which motion was objected to, 
by the counsel for Tumlin, but was sustained by the Court. 
And to that decision, Tumlin excepted. 

We think, that the Court was right in aHowing the amend- 
ment. The amendment produced no change in the cause 
of action, or, in the rights of the parties. Before the amend- 
ment, Quarles was the only party plaintiff; after the amend- 
ment, he was still the substantial party plaintifi—the action 
being, even then, for his use. And the cause of action itself, 
was still the note. 

The two Houses could, in no event, be liable to Tumlin, 
So, striking them out, as defendants, could not prejudice any 
right of his, 

And the Act of 1854, allows parties, to“ amend their plead- 
ings in all respects, whether in matters of form or matters of 
substance.” Acts, 48. 


Judgment affirmed. 













ATLANTA, AUGUST 'TERM, 1858. 397 


Carter ys. Howell. ‘ 





James M, Carrer, plaintiff in error, vs. SiInetetron G. How- 
ELL, defendant in error. 










A party is not entitled to an appeal from the verdict of a jury, under the Act 
of 1827, which gives landlords a summary remedy for the recovery of the 
possession of land held over by a tenant, after the expiration of his lease, or 
the time for which the land was rented to him. 












Proceedings to remove tenant, whose lease had expired, in 
Fulton Superior Court. Decision by Judge Buxz, at April 
Term, 1858. 











This was 2 summary proceeding by Howell, the landlord, 
to remove Carter, the tenant, from premises rented by him, 
after the expiration of his lease, under the Act of 24th De- 
cembher, 1827. 

The tenant having made oath as prescribed by the 2d sec- 
tion of said Act, the proceedings were returned to the Supe- 
rior Court of Fulton county, to try the fact at issue between 
the parties. The case was submitted to a petit jury, who 
found for the landlord, (Howell,) that the lease had expired. 
Carter immediately entered an appeal from the verdict, giv- 
ing bond and security, as required by law in cases of appeal, 
Afterwards, at a subsequent day in the same Term, counsel 
for Howell moved to dismiss the appeal, and for a writ of 
possession to issue, requiring the Sheriff to put him in pos- 
session of the premises. This motion was made upon the 
ground that an appeal did not lie in such cases, from the 
verdict of the petit jury. 

The Court sustained the motion, and dismissed the appeal, 
and ordered the writ of possession to issue, and counsel for 
Carter excepted. d 





















Guenn & Cooper, for plaintiff in error. 






Oversy & BLEcKLY, contra. 
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By the Court.—McDona tp J. delivering the opinion. 


This was a proceeding by a landlord, under the Act of 
1827, (Cobb’s New Dig. 901,) to recover from his tenant, land 
which had been rented to him, and which he refused to sur- 
render after the expiration of the lease, or time for which it 
had been rented. No record is sent up, and we must deter- 
mine the cause by the bill of exceptions. It is to be pre- 
sumed that all proceedings under the act preliminary to the 
formation of an issue to try the question whether the lease 
had expired, or whether the tenant held under the plaintiff, 
were had and were regular. The jury found the issue in fa- 
vor of the plaintiff, and from this finding the tenant appealed, 
and the Court below dismissed the appeal at the same Term 
of the Court, and erdered a writ of possession to be issued, 
on the ground that no appeal lay in the case. 

The statute gives no right of appeal, and the appeal was, 
therefore, void, and could not carry the cause over to the 
next Term of the Court. 

The appeal] being void, it follows that it did not stand in 
the way of the judgment of the Court ordering the writ of pos- 


session to issue. 


Judgment affirmed. 





BaRkKSDALE, and others, plaintiffs in error, vs. Bunxiey, Har- 
vey, and others, defendants in error. 


The parties to a controversy, agreed to submit it to the decision of the Judge, 
and to let him fix the fees of their counsel, with the right tothe counsel, to 
except tohis decision, and bring it before the Supreme Court. The counsel 
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submitted their claims for fees, to the Judge, and he fixed the amount of their 
fees. To his decision,a portion of the partiesto the submission filed a writ 
of error, but failed to make the counsel parties to the writ. 

Held, That the counsel were necessary parties to the writ; and for want of 
them, the writ was dismissed on motion. 


The facts are stated in the opinion of the Court. 
Doveuerty, for plaintiffs in error. 


Preertes; and Hitt, contra. 


By the Court.—Bennine, J. delivering the opinion. 


Mrs. Marharine Bunkley, late of Upson county, made two 
wills before her death, one in 1848, and onein 1850. These 
two wills gave rise to a great dea! of litigation involving a 
great number of parties. One of the cases growing out of the 
litigation, was still pending in 1857; viz,a case in favor of 
Caroline M. Bunkley, by her guardian, Isaac M. Brown, 
against Terrell Barksdale, Stephen Harvey, Samuel Barks- 
dale, Edward G. Harvey, Eusebius A. Hopkins, and his wife, 
Anna, and others. 

In 1857, the parties in this case, and a number of other 
persons interested in Mrs. Marharine Bunkley’s estate, enter- 
ed into an agreement for the settlement of the litigation. 

One of the stipulations in this agreement was, that the 
“fees” of the counsel engaged in the litigation, were to be 
“settled” by the Judge of the Superior Court of Upson coun- 
ty, “to whom,” in the words of the agreement, “ the parties 
hereto, do jointly and severally, agree to refer the whole ques- 
tion, as to counsel fees, and the amount to be paid to Terrell 
Barksdale, as above stated, in the wholelitigation under said 
wills, and which have not heretofore been paid, or are not 
herein above expressly provided for; said Court to hear and 
determine, on the whole question of law and fact, to adjudge 
and determine, what fees are chargeable upon, and to be paid 
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out of, said estate, and also, by the several parties, and the 
amount to be paid to each of the counsel,and to said Barks- 
dale, and by whom paid, reserving to each of the parties 
hereto, and allowing to any of the counsel who may thus 
submit the question of fees, the right to except to said decis- 
ion, and carry the same to the Supreme Court, in terms of 
the law.” 

The counsel submitted the question of fees, to the Judge ; 
and he made an award by which, he fixed the amounts of 
their fees, and designated the fund, or interest, in the estate, 
out of which, the fees were to be paid. 

To this award,- Terrell Barksdale, Stephen Harvey, and 
others, excepted ; and, ona bill of exceptions, they brought it 
up to this Court. They, however, failed to make the coun- 
sel to whom the fees had been awarded, parties to the bill of 
exceptions and writ of errors; and for this omission, a mo- 
tion was made, to dismiss the case from this Court. 

The question, therefore, is, whether the counsel were ne- 
cessary parties tothe case. And, we think, that they were, 
beyond a doubt. 

The agreementstipulates, by the strongest implication, that 
the counsel may submit the question of their fees, to the 
Judge; it stipulates, expressly, that they may except to the 
award. They did submit this question, to him, and he deci- 
ded it. They thus became, themselves, parties to the agree- 
ment, and to the award. If so, it follows as a matter of 
course, that they acquired the right, to be parties to any pro- 
ceeding having for its object, the annulling or changing of 
the award, in the respects in which, it affected them. 

The present proceeding, that is, the writ of error in the 
case, had this for its object. Mr. Dougherty, the counsel for 
the plaintiffs in error, expressly, refusing to allow the revis- 
ion of this Court, to be confined to those parts of the case, in 
which, the counsel had no interest. 

The counsel, then, had the right to be parties to this writ 
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of error. Not having been made such, the writ of error is 
subject to be dismissed for want of parties. 

We think, that the motion to dismiss the writ, ought to be 
sustained. 







Writ of error dismissed. 








Cuar.es CLeMEnts, plaintiff in error, vs. JeproHa Lanprvm, 
ex’or., defendant in error. 









The consideration expressed in a deed, although paid in property, is to be pre- 
sumed to be the value in money of the property, though it is subject to re- 
buttal by evidence. 






Covenant, in Fayette Superior Court.. Tried before Judge 
Butt, at March Term, 1858. 






‘This was an action to recever damages for the breach of a 
covenant contained in a deed executed by Clements to Lan- 
drum/’s testator, conveying lot of land No. 147, in the 7th 
District of Fayette county. The deed contained the usual 
covenant of a warranty of the right and title to the vendee 
his heirs and assigns, against the claims of the vendor, his 
heirs, executors, and administrators, and against the claim of 
all other persons whatever. The breach alleged was, that 
the vendee had been evicted by title paramount. 

After the evidence was closed, and argument by counsel, 
the presiding Judge charged the jury that in this case, it- 
was competent for either party to prove a different consid- 
eration from that expressed in the deed, but in the absence 
of proof of a different consideration, the law presumed the 
VOL, XXVI.—26 
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one mentioned in the deed to be the true one, and the defen- 
dant must show affirmatively that a different consideration 
was the true one; otherwise the one mentioned in the deed 
would be regarded as the true one, it being prima facie evi- 
dence of what the consideration was. That in this casethe 
consideration to Clements was the one necessary to be proved; 
but if said consideration was not proven to the reasonable 
satisfaction of the jury, that then, and in that case, they 
should look to the consideration expressed in the deed. 

Defendant’s counsel asked the Court to charge the jury, 
“that although the amount expressed in the deed was prima 
facie evidence of what the consideration was, yet if the plain- 
tiff proved a different consideration, but failed to prove the 
value of that consideration, that then he could not recover 
on the one expressed in the deed.” The Court declined to 
give this charge, but, as before, charged the jury that unless 
a different consideration had been proven, the one mention- 
ed in the deed should be relied on. 

To which charge and refusal to charge, defendant excep- 
ted. 

The deed was dated 14th March, 1846. The considera- 
tion or purchase money mentioned in the deed was $300. 

The jury found for the plaintiff $573 682 and cost of 
suit. 

Whereupon defendant’s counsel tendered their bill of ex- 
ceptions, assigning as error the charges and refusal to charge 
above excepted to. 


Hure & Connor; and M. M. Tipwe tt, for plaintiff in er- 
ror. 


A. W. Stone, contra. 


By the Court.—McDona tp, J. delivering the opinion. 


The consideration expressed in the deed on which the ac- 
tion is brought, is three hundred dollars. The evidence 
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shows that a money. consideration was not paid, but that 
the land conveyed was given in part consideration of anoth- 
er tract of land. It was notin proof, at what value this land 
was estimated in the trade. The consideration expressed in 
the deed must, therefore, be presumed to be the value of 
the land in money agreed upon by the parties. As the pre- 
siding Judge in the Court below said to the jury, itis a pre- 
sumption which might be rebutted by evidence; but unless 
so rebutted, it must stand as the price agreed upon by the 
parties. 


Judgment affirmed.. 


Crark, Austin & Smiru, plaintifis in error, vs. Wm. Kay, de- 
fendant in error. 


Any liquidation of the damages to be paid, for the mere non-payment of money 
must, of necessity, be in violation ofthe law fixing the interest to be paid, for 
the use, or the detention, of money; that liquidation exce pted, by which the 
sum to be paid would be not greater, thanthe sum which would be to be paid 
by this law. 


Debt, in Fulton Superior Court. Tried before Judge But, 
April Term, 1858. 


The facts of this case are stated in the opinion delivered 
by the Court. 


Tuomas L. Cooper, for plaintiffs in error. 


A. W. Hammonp & Son, contra. 
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| By the Court.—Brnnine J. delivering the opinion. 


The plaintiffs in error, sued the defendant in error, upon 
a bond of which the following is a copy: 
“ GroreiA, Fulton county. 
I, William Kay of the county and State aforesaid, for and 
in consideration of my liability unto Messrs. Clark, Austin 
& Smith, of the city of New York, upon the five original 
notes of which, the above and foregoing are true copies,” 
(the copies being, one, for $500, payable at seven months af- 
ter date; one, for $550 50, payable at fourmonths after date; 
one, for $420 50, payable eight months after date; one, for 
$550 50, payable at five months after date; one, for $508 75, 
payable at three months after date ;) “as well as, in consid- 
eration of the withdrawal of their suit now pending against 
me, in the Superior Court of said county, upon the two first 
mentioned notes above, and in consideration of their forbear- 
ance to sue the three last mentioned notes above, and also, 
in consideration of the sum of ten dollars to me in hand 
paid, by the said Clark, Austin & Smith, the:receipt whereof 
is hereby acknowledged,—do, by.these presents, agree with, 
and promise unto, the said Clark, Austin & Smith, to pay the 
original of the said foregoing notes; in the» following man- 
ner; to-wit, I promise to pay unto them, or their agent in 
Atlanta, the sum of two. hundred and. fifty dollars, on each 
and every month, beginning with the present month of ‘April 
eighteen hundred and fifty-five, and continuing so to pay 
the sum of two hundred and fifty dollars, monthly, until all 
of said notes are paid off and Sslensieait’ in full; said pay- 
ments to be made on said notes in the, order.of. their several 
maturities; that is to say, the first notes due, to be first paid, 
and said payments to be made at some time during each and 
every month, and, on, or before, the last day of every month ; 
and I do hereby promise unto the said Clark, Austin & Smith, 
that, in case, I should not make the monthly payments on 
said notes of two hundred and fifty dollars, promptly and 
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punctually, on ori before the last day of each month, ac- 
cording to the true. intent and meaning of these presents, 
then, and in that case, I hereby promise to pay unto the said 
Clark, Austin & Smith, the sum of two hundred and fifty 
dollars, for every failure to make the above mentioned pay- 
ments, monthly; which sum of two hundred and fifty dol- 
lars, upon my default, as aforesaid, I promise to pay unto 
them, not, as a penalty, but as liquidated damages, assessed, 
and hereby, agreed upon, in addition to the amount that may 
at any time, be due upon said notes; said sum of two hun- 
dred and fifty dollars hereby agreed upon as liquidated dam- 
ages, for any and every of my defaults, in making said pay- 
ments, as aforesaid, to be recovered in any Court of Law, or 
Equity, having proper jurisdiction thereof. All of which, 
for the various considerations above mentioned, I hereby 
promise to the said Clark, Austin & Smith, this eleventh day 
of April, eighteen hundred and fifty-five. In testimony 
whereof, I have hereunto affixed my hand and seal.” 
[Signed ] “WILLIAM KAY.” 

The declaration alledged, that Kay had failed to make 
the monthly payments of $250, in, and for, October, Novem- 
ber, and December, 1855, and January, 1856. 

The Court charged the jury, that the plaintiffs could not 
recover in their action, because the sum aforesaid of $250, 
to be paid for every default in a monthly payment, was not 
in the nature of liquidated damages, but was a penalty, 
which the plaintiffs could not recover, upon a ‘breach of the 
conditions of the bond; and, the action being for the recov- 
ery of said penalty, the Court instructed the jury, to find for 
the defendant. To this charge and instruetion, the plaintiffs 
excepted. 

Was this course of the Court, right? 

“It is well settled, that no damages for the mere non-pay- 
ment of money, can ever be se liquidated between the par- 
ties, as to evade the provisions of law which fix the rate of 
interest.” This is theremark of Sedgewick, in his work on 
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the measure of damages (p. 400,) and we think the remark, 
true. See Orr vs. Churchill, 1 H. Black., 233, and the other 
cases cited by him, (400 ef seg.) Of course the remark is to 
be taken with the qualification, if the damages stipulated 
for exceed the sum which the law fixing the rate of interest, 
would give. 

Of the many cases cited by Mr. Cooper, for the plaintiffs 
in error, not one, Was a case opposed to the proposition con- 
tained in the remark. 

In the present case, the sums which the bond calls, “liqui- 
dated damages,”’ were to be the damages for failure to pay 
mere mouey; and they greatly exceed the sums which, the 
interest law would require to be paid for such failures. The 
stipulation to pay them comes, therefore, in conflict with the 
provision of thatlaw. (See Cobb Dig., 393.) 

It follows, that these sums cannot be recovered as liquida- 
ted damages. See 17 Ga. R., 609. 

We think, then, that the Court was right. ' 


Judgment affirmed. 





Jostan R. Boswortn, plaintiff in error, vs. Joun W. Davis, 
defendant in mortgage fi. fa, and Nevirr, Laruror & 
Stressins, claimants, and defendants in error. 


The Clerk of the Superior Court alone of the county in which a deed is attes- 
ted, and in which it must be recorded, can by his official attestation, with one 
or more other witnesses, give it such authenticity as to admit it to record. 


Claim, from Fulton Superior Court, Tried before Judge 
Butt, at April Term, 1858. 


Davis the defendant in fi, fa., executed to Bosworth, a 
mortgage on a certain lot in the city of Atlanta, to secure the 
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payment of a certain promissory note. The mortgage bears 
date, the 15th November, 1853, and was signed, sealed and 
delivered by said Davis, “in the presence of A. E. Johnson, 
S.J. Shackleford, William J. Russeli, Clerk Superior Court, 
of Fayette county.” The lot of land-was situated in that part 
of DeKalb county, afterwards cut off into the county of Ful- 
ton. The mortgage, without proof by any of the subscrib- 
ing witnesses, or any further probate or acknowledgement, 
was recorded in the Clerk’s office of DeKalb county, 9th 
February, 1854. 

This mortgage was foreclosed and jf. fa. issued, 28th April, 
1855, and levied upon the mortgaged property, when Nevitt, 
Lathrop & Stebbins, interposed their claim to the same. Is- 
sue was joined and the case transferred to the appeal by 
consent. 

Upon the trial, plaintiff in fi. fa. offered in evidence the 
mortgage deed. Counsel for claimants objected to its intro- 
duction, upon the ground that it “was not proven or attest- 
ed in such manner as to authorize the recording of the same,” 
it having been attested by the Clerk of the Superior Court of 
Fayette county, and recorded in the county of DeKalb, in 
which county the property was situated at the time. The 
Court sustained the objection and repelled the deed, and 
counsel for plaintiff excepted. 
























Ezzarp & Cox.ier, for plaintiff in error. 


A. W. Hammonp & Son, contra. 







By the Court.—McDona tp, J. delivering the opinion. 





This record presents but a single question, viz: Is the at- 
testation of a mortgage of land by a Clerk of the Superior 
Court of a county other than the county in which the land 
lies, and in which it must be recorded sufficient to admit it 
to record without other proof. The object of the acts giving 
authority to the Clerks of the several Superior Courts of this 
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State to attest or take the probate of deeds, bills of sale or 
other conveyances of real or personal property, so as to ad- 
mit them to record, was no doubt, the accommodation ef 
persons wishing to execute or prove deeds, for the purpose 
of putting them on record. It was not always convenient 
to find a magistrate or other judicial officer, before whom the 
deed could be proven, or the conveyance attested, and the 
clerk in whose office the law required it to be recorded was 
always at hand, and we have ro doubt that such probate or 
attestation can be made before the clerk alone, whose duty it 
is, to record the deed, if there had been no other act than 
that of January, 1850. Cobb 181. But the Act of the 14th 
February afterwards, is pretty plain on this subject. It de- 
clares that the clerks of the Superior Courts shall administer 
to any witness or witnesses to a deed, conveyance, or other 
paper entrusted for record, &c. Cobb 180. By the Act of 
1854, a deed may be attested, so as to be admitted to record, 
by two witnesses, one of whom shall be the Ordinary, Clerk 
of the Inferior Court, Sheriff, deputy Sheriff, &c. &c., of the 
county in which the instrument is executed or acknowledged. 

We think that the Clerk of the Superior Court alone, of 
the county in which a deed is attested, and in which it must 
be recorded, can, by his official attestation with one or more 
other witnesses, give it such authority as to admit it to re- 


cord. 
Judgment affirmed. 





Joun Ropanan, plaintiff in error, vs. Jostan Goeeins, ad- 
ministrator of William Dryden, defendant in error. 


An acknowledgment of service on a summons in a Justice’s Court, was in these 
words: ‘*We acknowledge due and legal service on the within summons.”’ 
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Held, That the import of the acknowledgment was, that there had been done, 
whatever was necessary, to make the service due and legal. 






The case is stated in the opinion of the Court. 






_Burx & Brack, for plaintiff in error. 






MERRELL, contra. 







By the Court.—Bernnine, J. delivering the opinion. 





Josiah Goggins, as the administrator of William Dryden, 
brought divers suits in a Justice’s Court, against John Roda- 
han, and two others. On the back of each summons, was 
this acknowledgment: “ We acknowledge due and legal ser- 
vice on the within summons. This 29th Sept. 1857.” 
(Signed,) “JOHN RODAHAN, 
A. J. BERTRAM, 
J. M. HANLY.” 

Rodahan, after having carried the cases to the appeal, 
moved to dismiss them all, except one, on which a verdict 
on the appeal had been taken, the ground of his motion be- 
ing, that “the defendants had never been served with a copy 
of the summonses, and had not waived a copy.” The Jus- 
tice’s Court overruled this motion, and the case was taken, 
by certiorari to the Superior Court, and that Court dismissed 
the certiorari, and affirmed the judgment of the Justice’s 
Court. 

Was this decision of that Court right? We think so. 

The acknowledgment is, of “ due and legal service on the” 
“summons.” This imports, that whatever was necessary to 
make due and legal service of the summons, had been done; 
it imports, therefore, that a copy had been delivered to the 
defendants, if the delivery of a copy to them, was a thing 
necessary to due and legal service. 















Judgment affirmed, 
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Joun B. Gorpon, et al., plaintiffs in error, vs. Jonny W. Ros- 
ERTSON, defendant in error. 


An appeal bond signed by one of several defendants, against whom the verdict 
appealed from was rendered, the other defendants and no one else signing 
as his security, is not even an attempt to comply with thestatute, and is nei- 
ther good as an appeal bond, nor can it be amended. 


Debt, from Troup Superior Court. Decision by Judge 
Butt, at May Term, 1858. 


John W. Robertson brought suit, in the Inferior Court of 
Troup county, against John B. Gordon, as principal, and 
Thomas J. Bacon and Alexander A. Roberts, as sureties, 
upon a note given for the hire of negroes. 

There was a verdict for plaintiff, and an appeal. Upon 
the case being called for trial on the appeal, in the Superior 
Court, the plaintiff moved to dismiss the appeal, upon the 
ground that there was no security on orto the appeal bond. 
The bond was signed by John B. Gordon, by attorney, B. H. 
Bigham, Thomas J. Bacon and Alexander A. Roberts, the 
parties defendant, and by them only. Pending the motion 
to dismiss, counsel for Gordon moved to give the security re- 
quired by law, at the same time stating that it was the inten- 
tion, at the time he executed the bond, as attorney for Gor- 
don, to take a legal and complete appeal; that he signed the 
bond in blank, and left it to be filled up by the Clerk, and 
the procuring the securities to be attended to by Mr. Rob- 
erts, he himself being suddenly called away from Court, by 
the sickness of a relation. | 

The presiding Judge here adds: “no effort having been 
made to provide security, and it not appearing that any one 
was willing, or had intended, to sign as security.” 

Counsel for defendants further insisted, that even if it was 
not a good appeal for all the defendants, yet, as the record 
stood, it was good as an appéal for John B. Gordon, the prin- 
cipal in the action, and as to him should not be dismissed. 





— ee 
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The presiding Judge refused to allow the appeal bond to 
be amended, by giving the security proposed, and dismissed 
the appeal, and counsel for defendants excepted. 






B. H. Bieuaw, for plaintiffs in error. 







Mitton H. RacueE ts, contra. 







By the Court.—McDownatp J. delivering the opinion, 





The only persons who signed the appeal bond as sureties, 
are parties defendant in the cause, against whom the plaintiff 
had recovered a verdict. There was no attempt or offer to 
give any security, for the bond of these parties gave no ad- 
ditional guaranty to the plaintiff, or strength to the demand 
on which he had recovered the verdict. It was, therefore, 
neither a compliance, nor an attempt to comply, with the 
requisitions of the statute, to give the plaintiff security for 
the eventual condemnation money. 

It follows that the appeal was not good, as to the defend- 
ant, Gordon. There is no precedent for the motion made in 
thiscase. There is nothing like it in any of the adjudicated 
cases, and they have gone quite far enough. 
















Judgment affirmed. 





Breverty Maynarp, plaintiff in error, vs. James LAwRENCE 
and Matacat Lawrence, defendants in error. 






A motion for a new trial, ought to be overruled, when the grounds of it, are 
not true, in point of fact. 
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Trover, and motion for new trial. Tried before Judge Cas- 
ANiss, November, 1857. 


The facts are sufficiently stated in the opinion of the 
Court. 


Martin, Atrorp & Srewarrt, for plaintiff in error. 


Gizson, contra. 


By the Court.—Bennine, J. delivering the opinion. 


The defendants in error, sued the plaintiff in error, in tro- 
ver, for a negro, and got a verdict. There was a motion for 
‘a new trial, which motion was put on the grounds, that the 
verdict was contrary to the evidence, and to the law; and, 
that one of the jurors, was related to James Lawrence, one 
of the parties, in whose favor the verdict was. This motion 
the Court overruled. In doing so, was the Court right? 

We think, that there was a plenty of evidence, to support 
the verdict. It would be useless, to state the evidence mere- 
ly that the reasons for this opinion, might appear. The ques- 
tion is only one of fact. 

As to the other ground—it is equally true, that it cannot be 
said, that that ground is true in point of fact. The juror 
swears that, James Lawrence’s wife, may have been the 
daughter of the juror’s wife’s uncle, but he, (to use his own 
words, ) “now doubts whether that be the fact or not, and to 
the best of his information, hearsay, and belief, the wife of © 
said James Lawrence, is not the daughter of his said wife’s 
uncle.” 

There is nothing against this statement of the juror. 

We think, then, that the Court was right in overruling the 
motion. , 

Judgment affirmed. 
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Jack Harris, plaintiff in error, vs. J. B. Nicnoxs, defend- 
ant in error. 










[1.] To sustain a motion for Magistrates to amend their return to a writ of cere 
tiorari, which from their certificate seems to be full, there must be an affida- 
vit of its incompleteness. 







[2.) Plea of failure of consideration may be sustained against the transferee of 
a note, who takes it with a full knowledge of the contract, and that the con- 
sideration is liable to fail. 






Certiorari, from Catoosa Superior Court. Decision by 
Judge Tripre, at May Term, 1858. 










Jack Harris, the plaintiff in error, brought suit in a Jus- 
tice’s Court against J. B. Nichols, on a thirty dollar note, Up- 
on the trial on appeal, in the Justice’s Court, the jury found 
for the defendant, and plaintiff excepted to said verdict, and 
applied for a certiorari, on the following. grounds : 

Ist. Because-the jury found contrary to the evidence. 
- 2d. Because the jury found contrary: to law.. 1! 

3d. Because the. Justice permitted the defendant to prove 
a contract that had been abandoned. by. both maaan and a 
new contract entered into. ‘ 

4th. Because the Justice permitted a juryman to sit onthe 
case who had expressed an opinion, who was excepted to, 
and exception overruled. 

5th. Because the Justice permitted a juror to.set on the 
case who had before been summoned and empannelled to 
try the cause at.a previous term of the Court, who. was ex- 
cepted to, and exception overruled. 

The certiorari issued, and the Justices transmitted their 
answer, together. with a certified copy of the proceedings and 
evidence had before them in the cause. 

The cause came on for hearing in the: Superior Court, and 
upon defendant’s counsel’s reading the answer‘of the Justices, 
counsel for plaintiff (Harris,) objected to the same, on the 
ground, that it was not full and did not contain all the facts 
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and the evidence on the trial before them; and that the 
transcript of the record certified to and sent up, was not 
full and complete, and moved that said Justices be ordered 
and required to answer over. 


The Court refused the motion, and dismissed the certiora- 
ri, and affirmed the verdict and judgment of the Justice’s 
Court. And counsel for plaintiff excepted. 


H. J. Sprayserry, for plaintiff in error. 


A. T. Hacxerr and J. T. McConnetu, contra. 


By the Court—McDona np, J. delivering the opinion. 


[1.] The record furnishes no evidence that the return of 
the Magistrates is not full and complete. It does not sustain 
the petition of the plaintiff, but inasmuch as it is not con- 
troverted by affidavits, and inasmuch as there was no affi- 
davit that the answer was not full and complete, to sustain 
the motion to answer more fully, the presiding Judge in the 
Court below, must be supported in the view he took of that 
branch of the case. The Magistrates say that they atfach a 
copy of their proceedings and the evidence, which must be 
taken, as true, until the contrary appears. 

[2.] There was abundant evidence to support the verdict. 
The note was given for corn, and payable to J. Elerson, or 
bearer, who transferred it to Jack Harris, the plaintiff. He 
not only received the note with a knowledge of the consid- 
eration for which it was given, but as there was some doubt 
about the corn for which it was to be given, he said to the 
principal in the note,“he need not mind to give his note, 
for if he did not get the corn he would not have to pay for 
it”? The corn was subsequently levied on by a constable, 
with executions against the payee, and sold, and the defend- 
ant got none of it. The jury found for the defendant and 
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the Judge of the Superior Court refused to set aside the ver 
dict, and we affirm his judgment. 


Judgment affirmed. 


Tuomas T, Wycue, and others, plaintiffs in error, vs. T. B. 
Greene, defendant in error. 


{1.] if A. makes a deed, intending, that it shall convey property of which, a part 
be longs to himself, and a partto B., to B’s wife for her life, with remainderto her 
children, and B. knowing this intention, receives the part of the property be- 
longing to A., he is bound to carry out the whole intention, unless, at the 
time of so receiving this part of the property, he entertain the purpose to de- 
feat the intention as to the part of the property belonging to himself, and it 
is known to A. that he entertains this purpose. 


{2.] What is a mistake on one side, and a fraud on the other, is as much the 
subject of correction, as if it were a mistake on both sides. 

{3.] It is not necessary that the authority to create a remainder in personal 
property, should be in writing. 


In Equity, in Upson Superior Court. Tried before Judge 
Capaniss, May Term, 1858. 


This was a bill filed by Thomas T. Wyche, and Adeline 
W., his wife, and others, to have the following deed, execu- 
ted byB att Wyche, in his lifetime, reformed : 

The complainants allege in their bill, that at the time said 
deed was executed, the title to the negroes therein mentioned, 
was in the said Batt Wyche, and that Greene had notice of 
the same; and that when Batt Wyche drew and executed 
said deed of gift, it was his intention so to draft it, that it 
would convey to said Patience C., an estate for life in and to 
said negroes and increase, and at her death, an estate in fee 
simple to her children; and that Greene well knew that such 
was the intention of said Batt Wyche, and that he received 
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said deed with such knowledge. That complainants were 
married in 1839, and that said Adeline W., wife of said 
Thomas T., is the daughter of said Patience C. Green, and 
entitled to said negroes, &c. 

The deed is as follows: 

StaTe or Grorera, Montgomery County. 

Know all men by these presents, that I, Batt Wyche, for 
and in consideration of the love and affection which I have 
and bear to my well beloved daughter, Patience Clark Greene, 
and the issue of her body, do give, grant and relinquish un- 
to the said Patience C. Greene and issue, four negro slaves, 
to-wit: Sally, Moses, Ellick and Sealy, together with all 
their increase, heretofore and after these presents, the rights 
thereof whatsoever, unto the said slaves and increase, to 
have and to hold the said slaves and increase as aforesaid, 
unto the before named Patience C. Greene and issues forev- 
er, freed and cleared of and from the claim of him the said 
subscriber. 


In witness whereof, the said Batt Wyche has hereunto set 
his hand and seal, the 15th day of February, 1817. 
BATT WYCHE. [t. s.] 


In presence of 
W. Conner, 
J. G. Conner, J. 1. C. 


“J make an addition to the within deed, of five hundred 
dollars, in place of one small negro and other things. 
Given under my hand this 6th day of October, 1817. -To 
be paid next fall. 
BATT WYCHE. 
Test: Witson Conner, J. 1. ©.” 


“ Received the 12th April, 1819, four hundred and fifty 
dollars of the above deed. 
THOMAS B. GREENE,” 
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“Received, June 2d, 1821,in full of the above, fifty dollars. 
THOMAS B. GREENE.” 


Grsson ; Hitt; and Peeptes, for plaintiffs in error. 
Smita; and Froyp, contra. 
By the Court.—Bernnine J. delivering the opinion. 


The contents of the pleadings in this case, except the an- 
swer to the amendments made to the bill, are reported in 
Wyche and wife vs. Greene. (16 Ga. R. 49.) 

The answer to those amendments, contain nothing import- 
ant to the questions involved in the case, as it stands at pres- 
ent. Those questions all turn on the charge of the Court, 
and its refusals to charge. It is not necessary, therefore, to 
state the contents of that answer; for the same reason, it is 
not necessary to state the evidence. 

The requests to charge made by the complainants, were 
as follows : 

“1st. If the jury shall believe from the evidence, that it is 
clearly and satisfactorily established, that the deed of Batt 
Wyche, conveying the four negroes, had, at the time it was 
first received by defendant, the additional clause on the back 
thereof, conveying the five hundred dollars in money, and 
defendant subsequently accepted and ratified said deed by 
receiving the money, and at the time of reception and ratifi- 
cation by the defendant, it was the intention of said Batt 
Wyche to convey said negroes and money to the wife of de- 
fendant for life, and at her death in remainder to her chil- 
dren, and at the time of such reception and ratification of said 
money and deed defendant knew of such intention, he is es- 
topped from setting up a previously acquired right and title 
to said negroes in himself, as it would be a fraud upon the 
donor and the contract.” 


VOL. XXVI.—27 
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“2d. That this doctrine of estoppel is applicable to deeds 
and contracts of this sort, and that it applies as well when 
the donor, through mistake, believes he has a title to the pro- 
perty conveyed, as when he conveyed the same, knowing 
that he has no ttle.” 

“3d. If the jury believe from the proof that this property 
was originally placed in the possession of Mr. Greene by 
Wychie, soon after the marriage, that, without more appear- 
ing, amounts in legal presumption to a gift; yet, if after- 
wards the defendant accepted from Mr. Wyche, his father- 
in-law, a different disposition of this property, especially if 
founded upon the payment of a new cash consideration, by 
which he agreed to waive his rights, previously acquired by 
his possession and the gift, and by virtue of the amount men- 
tioned on the back of the deed, acted under and acquiesced 
in the change of title made by Wyche, either expressly or 
implied, then he is bound by it, and he must stand upon the 
new arrangement.” 

‘‘4th. If the jury believe from the acts and conduct of 
Wyche and Greene, or the statements of the parties, which 
had been submitted in proof to their consideration, that the 
intention of Wyche was known to Greene, and he accepted 
the deed,,and took advantage of any provision, in it or up- 
on it, made for his benefit, knowing the intention, it don’t 
lie in his mouth to gainsay it now.” 

“5th. If this agreement was voluntary, still, if afterwards 
Greene, for a valuable consideration, however small, accept- 
ed this deed, and consented to take and hold title to the prop- 
erty under it, for the life of his wife, and afterwards remain- 
der to his children, and he knew such was Wyche’s inten- 
tion, then he is bound by it, and it must be reformed and 
carried out, if the facts of the case are sufficiently proven.” 

“6th. If the jury believe that Wyche conveyed to Greene, 
by this deed, property, a portion of which already belonged 
to Greene, and Greene accepted the portion which did not 
belong to him, but to Wyche, then Greene is estopped from 
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setting up in himself, as to the property already his, a title 
paramount to the deed, and to Wyche’s title.” 

‘The law is, that a party cannot take a benefit under a - 
contract or instrument, and afterwards set up a title against 
the same; he must take the instrument with its benefits and 
burdens, or he must repudiate altogether and stand on his 
own title.” 

These requests the Court refused, and that was excep- 
ted to. 

The Court then charged, among other things, as follows: 

“Ttis not sufficient, that the mistake or misapprehension 
exists in the mind of one of the parties; it must be the act of 
all the parties to the instrument, and all must have partici- 
pated in it, otherwise no relief can be granted.” 

“Tf the charge in the terms of the gift was made by Wyche, 
with a view of vesting a life estate in the negroes in Patience 
Greene, with a remainder in fee to her children after her 
death, and if the assent of Greene was necessary to divest 
himself of title, and to vest the remainder, that assent, to be 
operative, must have been in writing—the parol assent of 
Greene to the change in the terms of the gift, cannot vest the 
remainder in the negroes in the children of Patience Greene, 
A remainder in personal property cannot be created by pa- 
rol, it must be done by writing. If the title to the negroes in 
dispute did first vest in Greene and wife by presumption of 
law, when they were sent home to them, and in Greene ab- 
solutely by virtue of his marital rights, then when Wyche at- 
tempted to change the terms of the gift, so as to vest the re- 
mainder in the children of Patience Greene, he could do it 
only upon the property being conveyed to him by Greene, 
or if the joint act of Wyche and Greene was necessary to 
create the remainder, that joint act must be evidenced by wri- 
ting. If it was by parol on the part of Greene, the remain- 
der there created is void, and the children of Patience Greene 
take nothing by it.’’ 

The charge was excepted to. 
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Let us suppose the following things true: 

1. That Batt Wyche’s intention was, that the deed, with 
its added clause, should convey $500, of his, and four ne- 
groes of Greene’s, to Mrs Greene for her life, with remainder 
to her children. 

2, That this intention was known to Greene when he re- 
ceived the $500. 

3. That Greene, when he received the $500, harboured 
the purpose to hold on to the four negroes himself, and, thus 
to defeat Wyche’s intention. 

These things supposed true, then, we may say, that it must 
be true, that this harboured purpose of Greene’s was known 
to Wyche when he parted with the $500, or it was not. 

First, let us assume, that it was known to Wyche. 

in that case, was Greene bound, or net bound, to carry 
out Wyche’s intention with respect to the four negroes. 

Not bound, clearly. For, in that case, there could be no 
ground to say, that Wyche’s parting with his money, was 
on condition; viz: on condition, that Greene would permit 
the four negroes to go according to this, his, Wyche’s, inten- 
tion; and, therefore, there could be no ground to say, that 
Greene ought to be bound by the doctrine of “ election ;” be- 
cause that doctrine rests on the presumption, that the donor in- 
tends his conveyance to be operative as to the part which is 
his, of the property conveyed, only, on condition, that the 
donee will permit the conveyance to be operative as to the 
part which is not his, but, the donee’s. 

Next, let us assume, that this harboured purpose of 
Greene’s, was not known to Wyche, when he parted with 
his $500. 

In that case, was Greene bound, to carry out Wyche’s in- 
tention with respect to the four negroes? He was. 

Because, in that case, we must assume; first, that Wyche’s 
parting with his money, would be on the supposition, that 
his intention, as to the negroes, would be respected and car- 
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ried out, by Greene; secondly, that this fact would be known 
to Greene. 

This is not all. Wyche, at the time when he parted with 
t his money, was the owner of much other property. Then, it 
is true, that with this property and the money, he was able at 
the time, to make a provision for Mrs, Greene and her cihil- 
dren, equal to that contemplated by the deed. Who can 
say, that he would not have made it, had he been aware, 
that Greene harboured the purpose to defeat the provision 
contemplated by the deed? No man can say that he would 
not. | 

Even this, is not all. Wyche, soon after thus parting with 
this money, died intestate, whereby, Greene, in right of his 
wife, a daughter of Wyche’s, became one of Wyche’s heirs. 
Now, we must assume, that if Wyche had been aware of 
Greene’s purpose to defeat the deed, he would not thus have 
died intestate, but would have made a will, and by it, would 
have given, atleast the $500 and the share of his estate, which 
Greene inherited, to Mrs, Greene and her children. 

These things being so, not to hold Greene bound to carry 
out Wyche’s intention in the deed, would be to permit him, 
to perpetrate a fraud on Wyche—a fraud by which he, 
Greene, would be the gainer, and his wife and children, the 
losers; and the losers, perhaps, to the full extent of property 
equal in value to the four negroes. 

There are decisions which go so far, as to say, that if the 
owner of property, stands by, in silence, while another per- 
son sells the property, the owner shall be bound by the sale, 
even though, he takes no profit from the sale. This may be 
—is, I think—going too far ; but that the owner will be bound 
by the sale, in the case in which, he himself takes a profit 
from the sale, there can be no question. 

But would it not be enough, to require Greene to account 
for the $500? No; because it is impossible to say, that 
Wyche, if he had been aware of Greene’s purpose to defeat 
the deed, would not have made other provision for Mrs. 
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Greene and the children, equal in value, not only, to the 
$500, but, to that and the four negroes; and, it was Greene’s 
fault, that Wyche was not made aware of this purpose. 

[1.] We think, then, that Greene was bound to carry out 
Wyche’s intention in making the deed, if, when Wyche 
parted with his money, he was not aware of Greene’s har- 
boured purpose to defeat that intention. 

This then is the conclusion to which we come, on the as- 
sumed data. I need not stop to point out wherein it agrees, 
or wherein it differs, with the requests, or, with the charge. 

I only add, that the conclusion will be found, I think, a 
sufficient solution of all the more difficult real questions in 
the case. 

[2.] The Court’s charge, that a mistake, to be the subject of 
correction, must be a mistake in which, all the parties to the 
contract, participate, was too absolute. If one of the parties 
toa contract, is mistaken in a matter, and the others know 
that he is, and do not apprise him of it, yet, the mistake, 
though not one on their part, is the subject of correction. 
The case becomes one, in which, there is a mistake in one 
of the parties to the contract, and a fraud in the others. Such 
a case is even more readily the subject of relief at his in- 
stance, than is a case in which, there is nothing but a mistake, 
although that be a mistake extending to all the parties, 

[3.] So too, we think, this charge erroneous: that some 
writing of Greene’s was necessary to create a remainder in 
the negroes, if the title to the negroes, had got into him. It 
is true, that this Court has decided, that a remainder in per- 
sonalty, cannot be created, without a writing of some kind; 
but this Court has never decided that if the owner of proper- 
ty, whether real or personal, stands by in silence whilst an- 
other persons sells it, and such owner takes a benefit from 
the sale, he is not bound by the sale, be the terms of it, 
create what estate they may. And Greene’s position was 
analogous to that of such an owner, if one hypothesis be 
true; viz, that he, when he received the $500, harboured 
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the purpose to defeat what Wyche intended by the deed, and 
failed tocommunicate to Wyche the fact that he did. 
We think, then, that there ought to be a new trial. 






Joserx C, Lirrtte, plaintiff in error, vs. Exsrince Bartow, 
defendant in error. 







[1.] To say of a person he is a thieving puppy, is actionable. 





[2.] If such words were spoken in a connection which do not import a crimin- 
al charge, but it does not so appear in the plaintiff’s declaration, the declara- 







tion is not demurrable. 






[3.] If words are not actionable, except as they are applied to the person and 
intrinsic matter in reference to which they were spoken, the declaration 
should contain averments to admit proof of them. 





Slander, from Butts Superior Court. Decision by Judge 
CaBaniss, at July adjourned Term, 1858. 






This was an action for slander, brought by Joseph C. Lit- 
tle, against Elbridge Barlow. 







The declaration contained two counts. In the first,. 
the words charged to have been spoken were, that “Jo- 
seph C. Little was a damn little thieving puppy,” with an 
inuendo, that defendant thereby meant that plaintiff was 
guilty of the crime of theft or larceny, and was a thief. 

In the second count ihe words.charged, were “if Thomas 
Foster had not killed House, and been put in jail, Joseph 
C. Little would now be as poor a man as I am,’ with an 
inuendo, that defendant thereby meant that a certain Thom- 
as Foster charged with the murder of one Levi House, and 
confined in jail to answer said crime, had been permitted to 
escape therefrom by plaintiff, who had unlawfully and felo- 
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niously received money as a bribe therefor; and further 
meaning, that plaintiff had become‘ rich by means of the 
said bribe. 

A further count was added by way of amendment, to the 
declaration, in which the words alleged to have been spoken, 
were that “ He,” (meaning plaintiff,) “is a damn little thiev- 
ing puppy. He is mean enough to steal a quarter of a dol- 
lar from a dead negro’s pocket. If Thomas Foster had not 
killed House, and been put in jail in Jackson, Joe Little, 
(meaning plaintiff,) would be as poor a man as I am;” (mean- 
ing, as poor as defendant;) with an inuendo, that defend- 
ant thereby meant and intended, that plaintiff was guilty of 
the crime of theft or Jarceny, and that plaintiff had been 
jailor of the county of Butts, aud while jailor, one Thomas 
Foster was committed and imprisoned upon the charge of 
the murder of one Levi House, and escaped from said jail, 
and defendant thereby meant that plaintiff had been guilty 
of the crime of aiding and assisting in the escape of said 
Foster from said jail, and of the crime of “ bribery,” while 
acting as jailor, and that he allowed and permitted the escape 
of said Foster for a bribe or reward, &c. 

Defendant demurred to the declaration, on the ground, 
that the words therein charged to have been spoken, were 
not actionable, 

The Court sustained the demurrer and dismissed plaintiff’s 
action. To which decision counsel for plaintiff excepted. 


D. J. Barrer; and Lyon & Carrer, for plaintiff in error. 
Hewprick & Summers; Prepress and Doyrat, contra. 
By the Court.—McDowna tp, J. delivering the opinion. 
[1.] The old rule, that words spoken in disparagement of 


the character of a person, which are susceptible of two con- 
structions, are to be understood in their milder sense, is ex- 
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ploded. They are now to be interpreted in the sense that a 
person of ordinary capacity who heard them spoken, would 
understand them. They must, generally impute a crime to 
the person of whom they are spoken, indictable and punish- 
able in a temporal Court of criminal jurisdiction, or charge 
him with having an infectious disease, to be actionable of 
themselves. To charge a person with stealing, imports a 
felony. To charge a person with being a thief, is actiona- 
ble, because a thief is one who steals. To say of him, that 
he is a thieving wretch; or a thieving puppy, is actionable, 
for itimports a felony, and so, any one of ordinary under- 
standing hearing the words would interpret them. 

[2.] If the words were used in relation or connection, 
which would negative the presumption, that the person 
speaking them intended to impute a crime, but it does not 
so appear on the declaration; the defendant must avail him- 
self of it by plea in defense, unless it appears in the plain- 
tifi’s evidence on the trial. The declaration in this case con- 
tains nothing to repel the presumption that the words were 
maliciously spoken, We think that the Court ought to have 
overruled the demurrer in respect to the charge of thieving, 
made against the plaintiff. 

[3.] The inartificial manner in which the declaration is 
drawn, shows great haste in the experienced draftsman. 
There certainly ought to have been a colloquium, so far as 
relates to the charge of bribery, which itself must be made 
out, if made out at all, by inuendo, applying the words to 
the person as well as the circumstances alluded to by the 
Speaker. These averments ought regularly to appear as in- 
ducemeut in the plaintiff’s declaration, for it is necessary to 
establish by proof the extrinsic matter in reference to which 
the words were spoken, and to admit the proof, there must 
be averments, The declaration in this respect is amenda- 


ble. 


Judgment reversed. 
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Emity Hiepon, administratrix, plaintiff in error, vs. J. H. 
Baitey and others, defendants in error. 


f1.] Parol evidence is admissible to prove that one of joint makers of a promis- 
sory note, was surety only. 


[2.] There being no contract between a distributee of an estate and persons 
who become his sureties to the administratrix for property purehased 
at the sale, that the administratrix should hold on to his portion as an indem- 
nity to such sureties, the fair and Jona fide purchase of such share by the ad- 
ministratrix, without fraud or collusion to injure the sureties, does not dis- 
charge the sureties from their liability on the note on which they are surety. 


Certiorari, in Gordon Superior Court. Deeision by Judge 
Tripre, at April Term, 1858. 


Emily Higdon, administratrix of the estate of Robert Hig- 
don, deceased, brought suit in a Justice’s Court, on six pro- 
missory notes, each for thirty dollars, against Hilary Higdon, 
and others, ‘These notes were given by Hilary for property 
bought at the sale of intestate’s estate, and the other defend- 
ants were his sureties. Hilary was not served with sum- 
mons, having left the State, and some of the sureties were 
not served. Those who were served appeared and plead: 

ist. That they were only sureties on said notes, and that 
the plaintiff was notified to sue the principal which she fail- 
ed to do for more than three months after such notification, 
and by virtue of the statute in such case made and provided, 
they were discharged. 

2d. That the plaintiff had effects in her hands, belonging 
to said Hilary, their principal, which she paid over to him, 
and permitted him to leave the State, without reserving a 
sufficient amount to pay these notes, whereby defendants 
were injured, &c. 

3d. That the notes sued on had been paid off by said 
Hilary their principal. 


Upon the trial on appeal in the Justices’s Court, defend- 
ants offered to prove that they were only sureties. To this, 












ATLANTA, AUGUST TERM, 1858. 427 


Higdon, adm’x vs. Bailey et al. 














plaintiff objected. The Court overruled the objection, and 
admitted the testimony, and this is the ground of plaintiff’s 
first exception. 

In support of the second plea, defendants proved that 
plaintiff purchased Hilary’s share or interest in the estate of 
Robert Higdon deceased, and paid him therefor, the sum of 
seven hundred dollars. This was on 21st May,1855. The 
notes in suit were dated 2Iist May, 1854, and due Ist of 
Sept. 1855. 

Much other testimony was introduced in support of the 
above pleas, after which the jury retired and found for the 
defendants, upon which verdict the Court rendered judgment, 
and plaintiff excepted. 












The plaintiff sued out a certiorari, and upon the hearing 
of the case in the Superior Court, the presiding Judge held 
that, under the record and testimony certified and sent up 
by the Justices, the defendants were discharged as sureties, 
and dismissed the certiorari. 

To which decision counsel for plaintiff excepted. 








A. L. Sueprarp, for plaintiff in error. 






Dasney, contra. 







By the Court.—McDonatp, J. delivering the opinion. 





[1.] There was no error in admitting evidence to prove 
that the defendants were only sureties for Hilary Higdon. 
The evidence does not vary the written contract, and it was 
certainly within the spirit of our statutes which authorize 
an issue to be made up and tried between joint-makers of 
notes as to the surety-ship of one for the other. 

[2.] We do not think, however, with the presiding Judge 
in the Court below that the facts proven, as they appear in 
the return to the certiorari, discharged the sureties from their 
liability on the note. The plaintiff had three months with- 
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in which she was compelled to sue the principal, after the 
notice was given. If she sued him at any time within three 
months from the time the notice was given, she saved her 
remedies against the sureties. If he had removed from the 
State within that time, she was not bound to follow him out 
of the State to sue him, nor did she lose her remedy by her 
failure to sue him before he left the State, within three 
months of the notice, the omission to sue not being the re- 
sult of collusion between the plaintiff and the principal 
in the note. 3 Kelly, 523. Sureties to promissory notes 
undertake to pay them at maturity, if the principal 
does not, and before our statute, holders were not com- 
pelled to sue, after notice to sue by the sureties. It was the 
duty of sureties to comply with théir engagement and to 
adopt such measures to recover from principals, the amount 
paid for them, as in their judgment, their interest required. 
This is their remedy now, if the notice authorized by the 
Statute cannot avail them. 

There is nothing in the purchase by the plaintiff, of the 
interest of the principal in the notes, in his deceased father’s 
estate, to relieve the sureties. He had a right to sell and the 
plaintiff had a right to purchase. There was no legal im- 
pediment to a fair sale and purchase. There is nothing in 
the record to show that there was any agreement or under- 
standing between the plaintiff and the defendants, and the 
principal Higdon, that she should retain in her hands for 
their indemnity the portion coming to him from his father’s 
estate. She was bound according to law to pay to him his 
share of the estate of her intestate, as soon after the expira- 
tion of twelve months, as the debts were paid, and nothing 
could relieve her from the obligation, except the restraint of 
legal process or his consent. If she thought proper to ad- 
vance to him his portion, (if it was an advance,) if done 
without fraud or collusion for the purpose of depriving the 
defendants of a legal right, and there is nothing of the sort 
apparent in this record, the sureties cannot claim to be dis- 
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charged thereby. The charge of fraud in the circumstances 

is not well sustained by the record. The note sued on, bears © 
date on the 8th November, 1854, and became due on the first 

day of September thereafter. The plaintiff purchased the 

interest of Hilary Higdon on the 2ist May, 1855. He left 

the State on Sunday night, before June adjourned Term of 
the Superior Court of Gordon county, 1856. The notice to 

sue Higdon was given about the last of August or first of 
September, of the same year. Suit was instituted on the 

24th February, 1857. One of the witnesses who testified to 

the notice, says Higdon had left or was about leaving the 

State, at the time the notice was given. According to the 

evidence, he remained in the State more than twelve months’ 
after his interest in his father’s estate was purchased by the 

plaintiff, and several months after the maturity of the note. 

The most reliable evidence, that of the bailiff who had exe- 

cutions against him, was that he had left the State at Jeast 

two months, before the notice to sue. And it appears also, 

that the object of giving the notice to sue Higdon, was that 

the other sureties might be sued, lest they should move off 
and leave the entire debt to be paid by him who gave the 

notice. It is our judgment, that there is nothing in the cir- 

cumstances of this case as disclosed in the record, to dis- 

charge the sureties from their liability to pay the debt sued 

on. 


Judgment reversed 
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Wittram S, Townsenp, plaintiff in error, vs. E. B. Sropparp 
& Co. defendants in error. 







1. A Sheriff, in not taking bail under process in his hands requiring it, and ma- 
king no reply to arule to make him and sureties special bail, should, with 






his sureties, be held bound as special trial. 





2. Declaration amendable being substantially correct ; process calling party to 
wrong day, also amendable if defendant appeared at the time fixed on for the 
Court and moved in the case. 











Complaint and Bail. In whitfield Superior Court. De- 
cision by Judge Trirpr, at April Term, 1858. 






E. B. Stoddard & Co. sued out bail process against Wil- 
liam S. Townsend, returnable to April Term, 1858, of Whit- 
field Superior Court. 

At the term to which the writ was returnable, counsel for 
Stoddard & Co, moved that the Sheriff and his securities ‘‘be 
deemed and stand as special bail,” he having failed to take 
bonds for defendant’s appearance as required by law in such 
cases. , 

Counsel for defendants resisted this motion, and moved 
that plaintiff’s action be dismissed on the grounds: 

1st. Because no sufficient cause of aetion is set forth in 
plaintiff’s declaration. 

2d. Because the defendant is required by the process to 

appear at the Superior Court to be held in and for said coun- 
ty on the second Monday in April, when the time fixed by 
law for holding said Court ison the fourth Monday in 
April. 

The Court refused to dismiss the plaintiff’s action, but 
allowed them to amend the declaration and process, and 
granted the motion making the Sheriff and his securities 




















| special bail. 
| To which decisions counsel fer defendants excepted. 
| 







Ws. F. Moors, for plaintiff in error. 






Harpven & Taytor; and SprayBERRY, contra. 
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By the Court.—McDonatp J. delivering the opinion. 


[1.] The Sheriff showed no cause against the rule to make 
him and his sureties special bail for the defendant, and hav- 
ing been in default in this respect, as appears by the recital 
in the order absolute making them special bail. 

[2.] In regard to the motion to amend the declaration and 
process, it is sufficient to say that they were both amendable 
by statute. 

The time of holding the Court had been but recently 
changed when the process was issued, and the Acts had not 
been published; yet, as the Legislature had made no provis- 
ion for process issued during the time intervening the pass- 
ing of the Act and its publication, it must be considered 
that the defendant was required, by the process, to appear at 
a time different from that fixed by the law. But he appear- 
ed at the legal time of holding the Court, and at which the 
process ought to have required him to appear, and actually 
by his counsel moved in the cause. The Court heard his 
motion and decided upon .and ordered both declaration and 
process to be amended. The decision is in harmony with 
the spirit of the statute of amendments, and the defendant 
is in no manner prejudiced by it. In fact, his appearance 
was a waiver of defects and errors in the process calling him 


to the Court. 
Judgment affirmed. 





RussELL H. Cannon, administrator of Nathaniel H. Bullock, 
deceased, plaintiff in error, vs. ALEXANDER G, Buttock, 
defendant in error. 


1. A new trial will not be granted on the ground that a member of the jury 
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who tried the cause was a relative of one of the parties, especially ifthe 
counsel moving it knew there was a relationship, but forgot it until afler the 


verdict was rendered. 

2. It must appear that grounds taken in a motion for anew trial, were warranted 
by what took place in the cause. 

3. When there have been three concurring verdicts for the defendant, and on 
the last trial the evidence in his behalf is strengthened and warrants the find- 
ing of the jury, a new trial will not be granted. 


Motion for new trial, from Cass county. Decided by 
Judge ‘T'rrpre at March Term, 1858, 

This was a motion,on the part of Bullock, for a new 
trial, on the ground that one of the jury who tried the case 
was of kin to defendant’s intestate, which was not known 
to or recollected by counsel when they struck the jury, their 
client being absent, and which was supported by the affida- 
vits of counsel. Counter affidavits were submitted, and af- 
ter argument, the presiding Judge granted the motion for a 
new trial, and counsel for defendant excepted. 


Miner & Parrorr; and Jounson, for plaintiff in error. 


Axin; and Unprerwoop, contra. 
By the Court.——McDonatp J, delivering the opinion. 


[1.] The Court below granted a new trial in this case on 
the single ground that one of the jurors who tried the cause 
was related to defendant’s intestate; and an exception to the 
judgment of the Court granting a new trial on that ground 
is the only error, assigned in the record. It appears that 
plaintiff’s counsel had heard before the trial who the wife of 
the juror was; and he deposes, that if he had reflected, he 
would have known that he was brother-in-law of defendant’s 
intestate, and that he struck the jury himself, the plaintiff 
being absent. The Court cannot consider such a ground as 
sufficient of itself to warrant the granting of a new trial, if, 
indeed, it ought to so be regarded under any circumstances. 
Parties may always send the list of the grand jury to the 
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room and know of them if there be a relative or connection 
of either party on the jury. The Courts must hold parties 
to strict vigilance in guarding their rights in such cases, and 
not put the county to the trouble of a tedious trial, and the 
opposite party to the expense of protracted litigation, for 
causes that might confessedly have been obviated by proper 
reflection. We do not think that a new trial ought to have 
been granted in the cause on that ground; but it is insisted 
that if it ought to have been granted on any of the grounds 
taken in the motion, the judgment of the Court below ought 
not to be reversed. 

[2.] There is nothing in the record to show that the first, 
second, third and fifth grounds taken in the motion fora 
new trial are warranted by the facts of the cause, or the ru- 
lings and charge of the Court. It would have been a suffi- 
cient reason for refusing the new trial, if the presiding Judge 
did not consider the grounds as authorized by the facts of 
the cause, his decisions or charge. 

[3.] In looking through the evidence we are not prepared 
to say that the verdict ought to be set aside on the fifth 
ground taken in the motion, that the verdict is contrary to 
evidence. 

There have been three concurring verdicts rendered by 
special juries, and the evidence given on this, the last trial, 
is much more favorable to the defendant than that submit- 
ted on the former trials, and would seem to warrant. the find- 
ing of the jury. 


Judgment reversed. 


VOL, xxvI.—28. 
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Park E. Arnoxp, plaintiff in error, vs. Revsen E. Osi 
and Samvuet WALKER, endorsers, defendants in error. 


If the generality of an interrogatory, is limited by another interrogatory, an 
answer to it as thus limited, will be sufficient. 


Assumpsit, and motion for new trial, in Fulton Superior 
Court. Decision by Judge Bux, April Term, 1858. 


The facts of this case are fully stated in the opinion of 
this Court, pronounced by Judge Benning. 


Guienn & Coorkr, for plaintiff in error. 


Ezzarp & Corer, contra. 


By the Court—Brnnine J, delivering the opinion. 


Park E. Arnold sued James F. Walker, as principal, and 
Reuben E. Oslin, and Samuel Walker, as endorsers, on a 
note and endorsements, of which, the following are copies: 

“‘ $665. On or before the 25th day of December next, we 
or either of us, promise to pay A. J. Betterton, or bearer, six 
hundred and sixty-five dollars, if not punctually paid bear- 
ing interest from date, for value received of him. This 
April 9th, 1855.” 3 

[Signed ] F. N. HARDMAN, 

. JAMES F. WALKER.” 

[Endorsed] “R E. Ostin, Samus, WaLKER.” 


The plea of the two endorsers, was, that Arnold had given 
day of payment to F. N. Hardman, one of the makers, for 
a valuable consideration without their knowledge or consent. 

The defendants offered in evidence, the interrogatories of 
Fleming N. Hardman and Jackson Hardman. The plain- 
tiff, Arnold, insisted, that the cross interrogatories put to 
these persons, were not answered ; and they, for that reason, 
moved to exclude the interrogatories from the jury. The 
Court overruled the motion; and to that, Arnold excepted. 
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The jury found in favor of Arnold, as to James F. Walker, 
and against Arnold, as to the endorsers, Oslin and Samuel 
Walker. 

A motion was made for a new trial—the grounds taken in 
it, being, that the verdict was contrary to law and evi- 
dence; contrary to the weight of evidence; and, that the in- 
terrogatories were not excluded. 

The last was the only ground relied on before this Court. 
Was that a good ground? 

The first cross question was: “In the month of March, 
1856, or any other time, when you saw the plaintiff about 
the note, how much money was paid? At the time, what 
was said by him? Did he not tell you, that if the endorsers 
were willing, he would wait, and give you time; if they 
were not, that he would place the payment as a credit, on 
the note? State particularly, all that was said about it.” 

The answer of F. N. Hardman, to this, was: “In the 
month of March, 1856, I paid said Arnold sixty-five dollars, 
to wait on said note twelve months. There was nothing 
said about the securities being agreed to said arrangement 
between the plaintiff, Arnold, and myself.” 

It is said, that in this answer, there is no response to the 
question: “At the time, what was said by him?” But that 
question, it is plain, is pointed and limited by the next ene. 
“ Did he not tell you, that, ifthe endorsers were willing, he 
would,” &c.? And to this question the answer does con- 
tain a response. To this question, the words, “there was 
nothing said about the securities being agreed,” &c., were a 
full response. 

We think, then, that according to a proper interpretation 
of the interrogatory, the answer was full. 

The other cross interrogatories were, we think, sufficiently 
answered ; and if that were not so, yet, the materiality of 
those interrogatories, is not very apparent. Itis needless to 
state them and the answers. 
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A. J. Hardman failed entirely, to answer the cross ques- 
tions. 

But it is plain, from their tenor, that they were not address- 
to him, at least, none except the last, which was: “ Did not 
F,. H. Hardman leave here, largely in debt? has he not been, 
for years, insolvent?” And the materiality of this, is not to 
us, apparent. 

We think, then, that the Court did not err, in overruling 
the objection to the interrogatories. 


Judgment affirmed. 


AtFrreD Perry, plaintiff in error, vs. Jonn S, Martin, de- 
fendant in error. 


Affidavits of the parties, under the Act of 1854, to protect land owners against 
intruders, &c., are not amendable as pleadings, under the amendment Act 
of 1854, 


Summary proceedings, under the statute to recover posses- 
sion of land, in Whitfield Superior Court. Decision by Judge 
Tripp, at May Term, 1858, 


STANSELL ; and Hammonps, for plaintiff in error. 


Jounson & Jackson, contra. 


By the Court—Lvumrxin J. delivering the opinion. 


In Cardin vs. Standly, (20 Ga. Rep. 105,) this Court held, 
that in a proceeding under the Act of 1854, to protect land 
owners against intruders, and to give land owners a remedy 
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in certain cases, the affidavits of the parties are not what 
constitutes the pleadings ; and are, therefore not amendable 
under the Amendment Act of 1854. That decision covers 
and controls this case. — 


Judgment affirmed. 


S. W. Caruruers, plaintiff in error, vs. H. J. Sprayserry, 
et al., defendants in error. 


Where the levying officer neglects to levy a ji. fa. in time to make the money 
by the next Term of the Court to which it is returnable, relying on the prom- 
ise of defendant to pay it, and an injunction is interposed, having no meritin 
it, and on account of which the officer has not, 7 fact, been prevented from 
makingthe money, he shall be liable on rule to paythe money himself. 


In Equity, in Catoosa Superior Court, Spring Term, 1858. 
Judge Tripre presiding. 


McConneEtL; Hacxerr; and Carutuers, for plaintiff in 
error. 


SPRAYBERRY, contra. 


By the Court.—Lumprxtn J, delivering the opinion. 


We see no distinction between this case and the case of 
Neal vs. Rice. (11 Ga. Rep. 297.) 

Whenever the Sheriff neglects to levy a fi. fa. until it is 
too late to make the money for the next Term of the Court 
to which it is returnable, and an injunction is granted, as in 
both of these cases, which has no merit in it,and on account of 
which the officer has not been prevented from collecting the 
ji. fa., there is no great hardship in compelling him to pay 
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the money himself. In every such case, he has to rely upon 
the word of the defendant, whether the injunction be inter- 
posed or not. And we can well imagine, that a contrary rule 
might lead to collusive combinations between the debtor and 
the Sheriff. At any rate, the point has been decided; and 
we feel disposed to let it rest, until revised by paramount 


authority. 
Judgment affirmed. 





Joun McInryre, plaintiff in error, vs. GEorce W. Crawrorp, 
defendant in error. 


The verdict of the jury must be decidedly against the weight of evidence to 
warrant the Court to grant a new trial on the ground that the verdict is con- 
trary to evidence. 


Assumpsit, in Fannin Superior Court. Tried before Judge 
Rice, at May Term, 1858. 


This was an action of assumpsit, by John McIntyre 
against George W. Crawford, for money had and received. 

The plaintiff had bought of the defendant his possessions 
and mill, on lot No.70, in the 7th district and 1st section of 
Fannin county, and paid therefor the sum of one hundred 
and fifty dollars. He was subsequently evicted by summa- 
ry proceedings under the statute, by the true owners, and 
this action was brought to recover the purchase money paid 
to defendant. 


Defendant pleaded the general issue. 


The plaintiff proved that he bought of defendant the pos- 
sessions and mill on said lot, and paid therefor $150 00. 
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That defendant held said lot under Harris & Millen, of Sa- 
vannah, as tenant at will, but had represented that when it 
was offered for sale, he had the refusal of it; and if he did 
not buy, they would pay him for his improvements; and that 
plaintiff would get them or get pay for them. He further 
proved that he only remained in possession from six totwelve 
months, and was evicted. 








Defendant proved that plaintiff bought his possessions ; 
and had knowledge of the claim or title of Harris & Millen. 


The jury found for the defendant, and plaintiff moved for 
a new trial, on the ground that the verdict was contrary to 
law and the evidence. 


The presiding Judge refused the motion for a new trial, 
and plaintiff excepted. 


Fain; and Marry, for plaintiff in error. 


Cuastain; UnpDERwoop, contra. 


By the Court.——McDonatp J. delivering the opinion. 


This was a motion for a new trial, on the ground that the 
verdict of the jury was contrary to law and the evidence. 
The Court refused the motion and the plaintiff excepted. 
The declaration consists of two common counts for money 
had and received. The object of the suit was to recover 
from the defendant the sum of one hundred and fifty dollars 
paid him by the plaintiff, for the possession of tract of land 
No. 70, in the 7th district of the 1st section of originally 
Cherokee now Fannin county, and a mill erected thereon, 
and from which possession he had been turned off by the 
rightful owners of the land. 

The plaintiff insists that, by the contract of purchase, 
he was to retain the possession of the land until the own- 
ers sold it, and that then, by his contract, he was to be 
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entitled to the preference in the purchase of a full title from 
theowners. The issue was on the contract as here stated. 
Several witnesses were introduced. The price at which the 
possession and improvements were sold, was proven, and 
as there is no controversy on that point, it is useless to refer 
to the testimony which establishes it. 

James Kincaird was the first witness introduced to sus- 
tain the main issue. He testified, that the defendant offered 
to sell to him at the same price that the plaintiff purchased 
at, and informed him that he held the possession under an 
obligation from Harris & Millen, of Savannah, which bound 
them to let him have the refusal of the lot of land when they 
wished to sellit. This testimony does not even tend to prove 
the issue in favor of the plaintiff, for there was no statement 
that Harris & Millen agreed to give an assignee of the pos- 
session, the same privilege, or that the defendant proposed to 
guaranty any such right. He proves nothing in respect to 
plaintiff’s contract. 

The evidence of John Chastain, that he had heard the de- 
fendant say to Mr. Bridwell, that if he never got the money 
on a fifty dollar note which he held against the plaintiff, for 
the land, it would make no difference, as he had already got 
one hundred dollars out of him, by no means establishes the 
contract to be as contended for by the plaintiff. It is suscep- 
tible of the construction, that as defendant had been turned 
out of possession, he would not claim the fifty dollars of 
him. 

The evidence of John B. Chastain has more to do with the 
issue. He says he saw the defendant at Morganton, and 
asked him why he had swindled the plaintiffso; the de- 
fendant replied that he had not swindled him, but that he 
had sold him his improvements and mill; that they were 
worth one hundred and fifty dollars, and that he, defendant, 
held an obligation against Harris & Millen, of Savannah, 
that if he did not get the land at woodland price, they were 
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to pay him for his improvements, and that the defendant 
would get them or the pay for them. 

If the statement of the defendant does not prove that a 
part of the right which he sold to the plaintiff, was a binding 
contract with the owners of the land, by which his vendee, 
the plaintiff, should have the land at woodland price, or that 
the plaintiff should be paid for the improvements, it is cer- 
tainly strong evidence that, to induce him to make the pur- 
chase, he so represented to him. If so, there was certainly 
a fraud. This witness testifies that the plaintiff retained the 
possession of the property six or twelve months only after his 
purchase. 

The plaintiff here closed his evidence, and the defendant 
introduced his son, Levi Crawford, who testified that he put 
the plaintiff in possession of the land for his father, the de- 
fendant; that the plaintiff said he did not know what was 
in the obligation which the defendant held on Harris & Mil- 
len for the land, but that he would get it and see; that he 
had money enough to pay for the land when the same came 
to sale, and that he had the preference; that from what Mc- 
Intyre said, he seemed to know he was liable to be turned off 
at any time. This witness strengthens the presumption, 
that the defendant had, if not by the terms of his contract, by 
his representations to the plaintiff, strongly impressed him 
with the belief that he would be entitled to the preference at 
the sale of the land ; and while he said that the plaintiff seem- 
ed to know he was liable to be turned off at any time, he 
does not state a single fact to sustain his inference. 

The defendant introduced another son, who said that he 
heard the plaintiff say, he would be very proud to own the 
land; that he had sold his possessions in Tennessee, and 
had money enough to pay for the land when it should be 
sold by the owner, and that it would make him a very com- 
fortable home, &c.; and that from what he said, he seemed 
to know he would be liable to be turned out of possession 
by Harris & Millen, at any time, though he had purchased 
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and stood in the shoes of his father, the defendant. This 
witness also testifies, to his inference from the conversation, 
that the plaintiff considered that he was liable to be turned 
off at any time, but does not detail a syllable that was said 
to justify the inference. 

The only witness who was present at the contract was 
Guthridge Garland, introduced by the defendant. He testi- 
fied that he was present at the contract; testified that plain- 
tiff bought the possession, and paid one hundred and fifty 
dollars, but gives no evidence that the plaintiff was to remain 
in possession until the land was sold, or that he was to have 
the preference of purchasing when it was sold. 

The plaintiff introduced an acknowledgment by the de- 
fendant, to Harris & Millen, that he was their tenant, and 
would surrender the possession of the land whenever called 
upon, after having first the offer to purchase when they offer 
the land for sale. 

The jury, upon this evidence, found for the defendant. 
The presiding Judge in the Court below heard the whole 
case, refused to grant a new trial, and the verdict is not so 
decidedly against the weight of evidence, as to warrant us in 
overruling his judgment in that respect. It is probable that 
the defendant made unfair representations to induce the 
plaintiff to purchase, but the only witness present at the con- 
tract says nothing of them; and two witnesses testify that 
the plaintiff seemed to know that he was liable to be turned 
offatany time. The acknowledgment of tenancy to Harris 
and Millen, by the defendant, does not show that he had any 
assignable right to purchase, but it rather shows a personal 
unassignable privilege, and if the plaintiff saw this at the 
time of the purchase, he had notice of defendant’s title. The 
judgment of the Court below must be affirmed. 


Judgment affirmed. 
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Westey Prepeerr, plaintiff in error, vs. ALrrep B, CouLrer, 
defendant in error. 










On the trial of an action of deceit, in the sale of promissory notes with a rep- 
resentation of the maker’s solvency, and a plea of the statute of limitations, 
the evidence was, that the notes fell due, more than five years before the 







commencement of the action. 





Held, That, as the purchaser of the notes must have discovered the insolvency 
ofthe ‘maker, at the time when the notes fell due, or, within a reasonable time 
thereafter, this evidence was sufficient to support the plea of the statute. 












Case, in Floyd Superior Court. Tried before Judge Ham- 


monp, at April Term, 1858, 








The facts of this case are sufficiently stated in the opinion 
below, pronounced by this Court. 







SnropsuirE; and Unperwoop, for plaintiff in error. 


SmitH; and Axrn, contra. 








By the Court.—Brnnine J. delivering the opinon. 





Pledger, the plaintiff in error, brought an action of deceit 
against Coulter, the defendant in error, The declaration 
contained two counts. In the first count, Pledger alleged, 
that Coulter, on the 1st of December, 1849, requested him to 
purchase of him, Coulter, two promissory notes made by 
Russell Renneau, for $280 each, bearing date the 5th day 
of January, 1848; one, payable to Coulter, on the 25th of 
December, 1848; and the other, to John J. Epperson, on the 
ist day of May, 1849; that Coulter fraudulently intending 
craftily and subtily, to deceive him Pledger, fraudulently and 
deceitfully represented Renneau, to be a person of good cir- 
cumstances, well worthy to be trusted, and well able to pay 
the notes; and, by means of these representations, induced 
him, Pledger, he not knowing to the contrary of them, to 
purchase the notes, at the price of $500; that in truth and 
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in fact, Coulter then well knew, that Renneau was wholly 
insolvent, and unable to pay the notes, or, any part of them, 
but which did not come to the knowledge of him, Pledger. 

The second count differed from the first, only in alleging, 
that Pledger paid Coulter, land, instead of money, for the 
notes, 


Coulter pleaded not guilty, and the statute of limitations 
of four years. 

The Court charged the jury; “That their first inquiry 
would be, whether the plaintiff was bound by the statute of 
limitations, and if so, they need not pursue their investiga- 
tions any further, but should find for the defendant.” 

“That if Pledger knew of Renneau’s insolvency, any time 
for more than four years before the commencement of the 
suit,it was his privilege, to bring suit within four years there- 
after, but that he could not remain inactive for four years af- 
ter such knowledge, and still retain his right to sue, unless 
he had been deceived, and lulled into-such neglect, by the 
defendant Coulter, but if Coulter had procured the delay, 
he would still be accountable, although the rights of the par- 
ty, might be otherwise barred.” 

The jury found for Coulter. 

Thereupon, Pledger moved for a new trial, assuming as 
the grounds of the motion, that the jury had found contrary 
to law; contrary to the evidence; that the verdict was clear- 
ly and manifestly, against the weight of the evidence; that 
the Court erred in charging the jury, that their first inquiry 
would be, whether the plaintiff was barred by the statute of 
limitations, and if so, they need not pursue their investiga- 
tions any further, but should find for the defendant; and 
that Pledger had, since the verdict, discovered new evi- 
dence. 

This new evidence was that of James W. M. Berrien, and 
was to this effect; that, when Coulter sold a printing press 
to Renneau, he, Berrien, advised Coulter, to secure himself 
in the purchase money, as he, Berrien, had reason to be- 
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lieve, that Renneau was insolvent; to which, Coulter re- 
plied, that he intended to trade the notes, as soon as he could 
get rid of them, on the best possible terms. That, some 
two or three months afterwards, Coulter informed him, Ber- 
rien, that he had bought, of Wesley Pledger, the big spring 
lots, and had paid him a part, with the Renneau notes; that 
he asked Coulter, if he had endorsed them; to which, Coul- 
ter replied, that Pledger had required him to do so, but that 
he had refused, giving as a reason, to Pledger, that he would 
not insult a man of the standing of the presiding elder, by 
endorsing his notes; and, besides, that Renneau’s note was 
better than his. 

The Court overruled the motion, and that was excepted to. 

First, then, is it true, that the verdict was contrary to the 
evidence; or, to the weight of the evidence ? 

There were two issues; first, whether Coulter was guilty 
of a deceit at all; 2dly, whether if he was, an action for it 
was not barred by the statute of limitations. 

To notice the last, first. Is it true, that according to the 
evidence, or, to the weight of evidence, the action was not 
barred by the statute of limitations? 

No exception was taken to the rule on this subject, as laid 
down by the Court. And it, certainly, was as favorable for 
Pledger, as it would have been, consistently with any view 
of the law. That rule was, that the suit, unless commenced 
within four years from Pledger’s discovery of the deceit, was 
barred by the statute. 

When, then, did Pledger discover the deceit? When he 
discovered Renneau’s insolvency. When did he discover 
Renneau’s insolvency? At least, when the notes on Ren- 
neau fell due, or, within a reasonable time, afterwards, Ren- 
neau’s failure to pay the notes at maturity; or even the one 
first due, would, it is to be presumed, lead to such inquiries, 
on the part of Pledger, as would result in his discovery of 
Renneau’s insolvency. 

The 25th of December, 1848, was the day on which, one 
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of the notes fell due; and the first of May, 1849, was the 
day on which, the other fell due. Then, on the 25th of De- 
cember, 1848—certainly on the 1st of May, 1849, or, with- 
in a reasonable time thereafter, Pledger made the discovery, 
that Renneau was insolvent. What would bea reasonable © 
time, thereafter? Surely three or four months would be. 

We may say, then, that by the Ist of September, 1849, 
Pledger had acquired the knowledge of Renneau’s insol- 
vency. 

Now when was the action commenced? On the 5th day 
of November, 1854, that being the day on which, the decla- 
ration was filed in office. But the 5th day of November, 
1854, was not only, more than four years after the 1st of 
September, 1849—it was more than five years, after that 
day. 

We think, then, that, according to the evidence, it is not 
true, that the action was not barred by the statute of lim- 
itations. We think, that, according to the evidence, the ac- 
tion was barred by that statute. 

Thus thinking, it becomes unnecessary to enquire, wheth- 
er it is true, that, according to the evidence, or to the weight 
of the evidence, Coulter was guilty of a deceit at all; or, to 
enquire into the value of the newly discovered evidence— 
that relating, exclusively, to the issue, whether Coulter was 
guilty of a deceit at all, or not. 

Was the part of the charge excepted to, erroneous? If it 
was, we do not see in what the error consisted. Telling the 
jury, that their first enquiry would be, as to the question on 
the statute of limitations, was telling them, that they might, 
in the first instance, assume Coulter, guilty of the deceit. 
Surely, Pledger was not the party, to complain of this. 

We think, then, that the Court was right in overruling the 
motion for a new trial. 


Judgment affirmed. 
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Ricumonp J. TERRELL, adm’r., plaintiff in error, vs. Joun 
McKiwny and wife, defendants in error. 


[1.] It is not error to admit in evidenee on the trial of an action of trover, a 
will under which the plaintiff claims title from the testator. Such will does 
not prove title in the testator. 

{2.] This Court settled in this case, in the 16 and 18 Ga. Rep., that the verbal 
gift over of the property in controversy was not a gift in remainder, and the 
Court ought not to have charged the jury that if they believed it was a gift 
in remainder, it was void; especially, as it is manifest thatthe donor did not 
intend that the donee for life should take more than a life estate. 

[3.] The jury may find a larger amount of damages in an action of trover than 
those specifically alleged as the value of the property sued for, provided they 
do not exceed the amount alleged in the conclusion of the declaration. 

[4.] Where there is conflicting evidence, and it preponderates in favor of the 
verdict, a new trial will not be granted. 


Trover,in N ewton Superior Court. Tried before Judge 
Cazsaniss, March Term, 1858. 


This was an action of trover brought originally by John 


P. Booth and his wife Martha Booth, against Richmond 
Terrell, for the recovery of a negro woman slave Letty, and 
her children, named in the declaration. 

Pending the action, John P. Booth died, and the same pro- 
ceeded in the name of his wife, until her marriage again with 
John McKinny, who was made a co-plaintiff’ The defen- 
dant, Richmond Terrell, also having died pending the suit, 
Richmond J. Terrell, his administrator, was made a party 
defendant. 

This case has been before this Court twice before. 16 
Ga. Rep. 20, and 18th Ga. Rep. 570, which see for a more 
full statement of its facts. 

On the trial, plaintiffs offered in evidence the will of Rich- 
ard Hodges, the father of Mrs. McKinny, to the introduction 
of which defendant objected. The Court overruled the ob- 
jection, and allowed the same to be read in evidence for the 
purpose, and only for the purpose of showing title in the 
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plaintiff. To which ruling the defendantexcepted. The 2d 
item of which will is as follows: 

“T give and bequeath to my daughter, Martha Hodges, 
eleven negroes, named as follows. Mary and her four chil- 
dren,” naming them and others, “ and Letty; the last named 
in the possession of Mrs. Terrell, and to remain so during 
Mrs. Terrell’s natural life, then to become the property of my 
daughter, Martha Hodges.” 

The defendant requested the Court to charge the jury, 
that if, from the evidence, they believed that Richard Hodges 
ever had title to the said negro Letty, and that when he put 
her into the possession of Mrs. Terrell, he intended it as a 
gift to her for life, and that he parted with the dominion of 
the said negro, or that he intended to do so, and that after 
the death of said Mrs. Terrell, the said negro should go to 
his daughter Martha, whether he used the word loan or not, 
it was an attempt to create a remainder by parol, and the 
title vested absolutely in Mrs. Terrell and her husband, and 
the remainder over was void, and they must find for the de- 
fendant. Which charge the Court refused to give, and-de- 
fendant excepted. 

After the charge of the Court, the jury found for the plain- 
tiffs $7,100, to be discharged by the delivery of the negroes 
within thirty days; also $1516 00 for hire. 

Whereupon counsel for defendant moved for a new trial: 

ist. Because the Court erred in admitting in evidence the 
will of Richard Hodges. 

2d. Because the Court erred in refusing to charge as re- 
quested by defendant’s counsel. 

3d. Because the jury found for the value of the negroes, 
a sum greater than that laid in the declaration. 

4th. Because the verdict is against the evidence, and 
against the law. 

The Court overruled the motion for a new trial, and de- 
fendant excepted. 
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J. J. Froyp, for plaintiff in error. 


W. W. Crarx & Ezzarp, contra. 


By the Court.—McDonatp J. delivering the opinion. 


This was a motion in the Court below, fora new trial, 
which the Court overruled, and the decision of the Court on 
that motion is assigned for error here. The action in the 
Court below was trover for the recovery of several negroes; 
Letty and her children. The plaintiff, Mrs. McKinney, was 
the daughter and only child of Richard Hodges, who, by his 
will, gayeto her eleven negroes, and among them the wo- 
man Letfy. By the will Letty was to be left in the posses- 
sion of Mxzs, Terrell, and to remain so during Mrs, Terrell’s 
natural life, then to become the property of his daughter, 
Martha Hodges. 

Richard Hodges married the daughter of Richmond Ter- 
rell,and the plaintiff claims that the woman Letty was giv- 
en by Terrell to his daughter on, or subsequent to that mar- 
riage, The defendant denies the gift. Hence both par- 
ties claim through Richmond Terrell. Indeed, Richmond 
Terrell was the original defendant in the Court below, and 
he having died pending the suit, Richmond J. Terrell ad- 
ministered on his estate, and, as administrator, was made 
party defendant in the place of his intestate. After the ju- 
ry in charge of the cause had rendered a verdict against the 
defendant in the Court below, He moved for a new trial on 
the grounds in the motion as set forth in the foregoing state- 
ment. 

[1.] The first ground in the motion is, that the Court erred 
in admitting in evidence the will of Richard Hodges. It 
does not appear in the record on what ground the defendant 
objected to Richard Hodges’ will, when it was offered in ev- 
idence. The presiding Judge allowed it to be received for 
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the single purpose of proving title in the plaintiff, orin other 
words, to show that whatever title Richard Hodges held to 
the negro in controversy, passed, on his death, under his 
will as therein given. There was no error in that, for it cer- 
tainly did not prove title in the testator. Whether he had 
a right to bequeath the negro was a distinct matter. 

[2.] The request which defendant’s counsel made of the 
Court in writing, to charge the jury, ought not to have been 
given. To havegiven it would have been in violation of the 
judgment of this Court as pronounced in this case, on two 
occasions, 16 Ga. 21,18 Ga. 570.. In the first of these cases, 
this Court held that there was no remainder created by pa- 
rol; that it was not attempted tocreate one. The judgment 
pronounced in the last case is the same. I will barely add, 
that the very general terms used in the Act of 1821 relative 
to conveyances generally, Cobb 169, might include verbal 
gifts, and if so, as a less estate than an absolute uncondition- 
al fee simple estate was mentioned, the donee of the life es- 
tate cannot claim a larger one, unless the gift was obnoxious 
to the provisions of the first section of that Act. It was not 
the case in respect to this gift. There is no objection to the 
bequest as expressed in the will. That is legal, and it vests 
the property in the plaintiff in the Court below so far as the 
title of the testator was concerned. 

[3.] The next ground in the motion for a new trial is, that 
the jury found, for the value of the negroes, a sum greater than 
that laid in the declaration. The verdict of the jury is fora 
sum larger than the aggregate of the specific values of the ne- 
groes, as alleged in the declaration; but the damages found 
are not so large as are alleged in the ad damnum clause in the 
conclusion of the declaration. The jury cannot find exceed- 
ing that amount, but they may find a sum equal to or less 
than that sum. 

[4.] The evidence wasconflicting in regard to the passing 
of the title of the woman Letty, from Richmond Terrell to 
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his daughter on the intermarriage of Richard Hodges with 
her; but we are of opinion that the preponderance of it is 
with the verdict of thejury. The finding of the jury vio- 
lates no principle of law. 


Judgment affirmed. 


Joun H. Goxpen, plaintiff in error, vs. Toomas Fow er, 
defendant in error. 


[1.] The arbitrators in a case, were to have the powers and authority of arbitra- 
tors under the arbitration Act of 1856. Held, That they had power to exam- 
ine a party to the arbitration, as a witness for himself. 


[2.] Equity readily receives the ‘excuses of the mortgagor, not only for the 
purpose of giving him time to procure the money previously to the foreclo- 
sure, but also for the purpose of opening the foreclosure.” 


Motion to make award the judgment of the Court and 
exceptions thereto, in Fulton Superior Court. Decided by 
Judge Butt, April Term, 1858. 


The facts of this case, and the points made and decided 
in the Court below, are sufficiently stated in the opinion of 


this Court. 


Mawnnine, for plaintiff in error. 


Oversy & Briecxty; and GLenn, contra. 


By the Court—Bernnine J. delivering the opinion. 


At October Term, 1857, of Fulton Superior Court, it was 
ordered by the Court, that all the cases pending between 
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of Fulton and DeKalb counties, should be submitted to the 
arbitrament and award, of Jesse M. Cook and Thomas M. 
Echols; and, if they disagreed, Edwin Paine was to act as 
umpire, to decide between them. The arbitrators were to 
have the powers given to arbitrators, by the Act of 1856, to 
authorize persons to submit controversies to arbitration, &c.; 
and the award was to be made, the judgment of the Court. 

There were three cases pending, between Fowler and Gol- 
den, one, in DeKalb Superior Court, the other two, in Fulton 
Superior Court. 

The case in DeKalb, was a case in equity, in which, Gol- 
den was plaintiff, and Fowler defendant; and in which, the 
bill stated, that on the 22d of Nov. 1855, Golden bought 
from Fowler, a tract of land, containing one hundred and 
eighty acres, more or less, lying in DeKalb county, it being, 
the South part of lot No. 185, in the fifteenth district of 
what, originally, was Henry county; that Golden was to 
give Fowler, $2,100 for the land; that as part of the pay- 
ment for the land, Golden conveyed to Fowler, a ‘ city lot’ in 
Atlanta, at $600, it being No. 45, on Marietta street ; that, 
for the rest of the payment, he gave Fowler, his four promis- 
sory notes; the first for $250, due the 25th of December, 
1856; the second for $250, due the Ist of April, 1857; the 
third, for $500, due the 1st of April, 1858; the fourth, for 
$500, due the 1st of April, 1859. That on the 22d Nov. 
1855, Fowler delivered to Golden, his bond conditioned for 
titles to said land to be made to Golden, on the payment 
of the notes, according to their tenor and effect. 

That Fowler, on the 30th of December, 1855, only five 
days after the first of the notes fell due, fraudulently pro- 
cured one Nathan Clay, a constable, to levy on Golden’s 
interest in the land, under a/i. fa. from a Justice’s Court, 
which had been assigned to him, Fowler; that afterwards, 
on the first Tuesday in February 1857, Fowler fraudulently 
procured Golden’s interest in the land, to be sold at Sheriff’s 
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sale; that, at said sale, Fowler publicly proclaimed, that he 
had sold said land to Golden, and had given Golden a bond 
for titles, but that Golden had failed to comply with his con- 
tract, and the purchase money was unpaid, and that he, 
Fowler, was then having the land sold for the purpose of 
perfecting title in himself again; that Fowler then bid off 
Golden’s interest at one dollar. 

That Golden had no notice or knowledge of the levy and 
sale, until on or about the 2d of March, 1857; which was 
about a month after the sale. 

That the Sheriff had not, as Golden believed, yet executed 
a deed to Fowler, but would, as Golden was advised and 
believed, execute a deed to him, unless he should be enjoined 
from doing so; and that Fowler would trade the notes, un- 
less he was restrained from trading them ; that Fowler threat- 
ened to trade the notes, the consideration for the land, to 
innocent purchasers, so as to harrass Golden, with suits, and 
in the end, to compel him to pay notes for which, no con- 
sideration had been received. 

The bill prayed, that the Sheriff might be restrained from 
making a deed to Fowler, if he had not made one; that 
Fowler might be restrained from trading the notes; that ifa 
deed had been made to Fowler, it might be declared void ; 
that the notes might be delivered up and cancelled, and that 
$600, with the interest thereon, should be decreed to be paid 
to Golden, as the purchase money, or damages, sustained by 
Golden, in the premises; and that he, Golden, might have 
such other and further relief, as the nature of the case might 
require. 

Fowler answered the bill. 

Of, the two cases pending in Fulton, one was an action 
by Golden against Fowler, on an account for $104 50-100. 

The other, was a case growing out of an order of Court, 
and an affidavit of illegality, made by Golden, both concern- 


ing a mortgage. 
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The order was as follows: 


Tos _ 
Phomas Fowler, l Rule Nisi, to foreclose Mortgage, Octo- 


ins j ber Term, 1856.” 
John H. Golden. - 

“Tt appearing to the Court, that the respondent in the 
above stated case, has equitable sets-off, in the above stated 
case, and, that a rule absolute has been granted ; it is there- 
fore ordered, that the plaintiff show cause, at the next Term 
of this Court, why said rule should not be set aside, and the 
said sets-off be admitted; and it is further ordered, that the 
plaintiff be served,” &c. 

The rule absolute referred to in this order, was a rule by 
which, the Court after reciting what follows substantially in 
italics: viz: That a rule nisi had been granted at April 
Term 1856, which required Golden to pay into Court, by the 
first day of that Term, (Oct. Term, 1856,) the principal and 
interest due on acertain promissory note made by Golden to 
Fowler, dated the 7th day of January, 1856, due one day af- 
ter dute, jor $800 ; besides the costs of the proceeding ; or to 
show cause, if any he had, why he should not do so; and 
which rule nisi declared, that in default of his doing so, the 
equity of redemption of Golden, to city lot, in Atlanta, 
known as the west half of lot No. 3, in block No. 17, con- 
taining the half of an acre ; also, to forty-five acres, more or 
less, of lot No. 191, in the 17th district of what was originally 
Henry county ; and also, to twenty-two acres two rods and 
fourteen poles of No. 190, in the same district ; would be 
forever barred and foreclosed: And that Golden had failed 
to pay the suid money due to Fowler, and had shown no 
cuuse why he ought not to have paidit ; ordered and adjudg- 
ed, that the equity of redemption to said mortgaged premis- 
es, shou'd be forever barred and foreclosed ; and that Fowler 
should recover of Golden, $800, for his principal, and $42 
for his interest, to that date, besides the costs. 
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Notwithstanding the granting of the rule nisi, to set aside 
this rule absolute, Fowler caused an execution to be issued 
on the rule absolute. And to this execution, Golden filed an 
affidavit of illegality, in which, he took the ground, that the 
rule absolute was suspended by the rule nisi to set it aside, 
and that, therefore, it was illegal for an execution to be issu- 
ed on the rule absolute. 

These three were the cases to which, the order of submis- 
sion to arbitration, referred, as pending, between Golden and 
Fowler. 

The award of the arbitrators, was, recitals omitted, as fol- 
lows: “Finding the town lot No. 3, in block seventeen, in 
the possession of Fowler, and by his Fowler’s own acts, we 
decree, that all the notes and mortgages, and all other liabili- 
ties, be null and void, and shall be cancelled to each party ; 
and we further decree, that the same be done with the one 
hundred and eighty acres of land in DeKalb, also; and we 
further decree, that the said Thomas Fowler is to pay unto 
the said John H. Golden, the sum of $676 for his principal 
debt, and the sum of $45 dollars, for our services, and all 
other lawful costs which has accrued in the several cases; 
and that said several actions be entered settled, upon the 
payment of said sums; and all other matters, whether in 
the possession of Fowler, or any other person by assignment 
or otherwise, be null and void, or to be settled by said Fow- 
ler.” 

At April Term, 1858, Golden moved to have this award 
made, the judgment of the Court. 

Fowler resisted this motion, contending, that the award 
was void, on the following grounds: 

Ist. That the arbitrators had held, that they were bound 
to proceed by the arbitration Act of 1855-6, and permitted 
Golden, to testify in his own behalf: 

2d. That they awarded $45, to be pald, for their services, 
by Fowler, and nuthing by Golden. 

3d. That they ordered this sum to be paid to Golden. 
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4th. That the award (as Fowler believed and as he charg- 
ed,) was not executed by all the arbitrators at the same time, 
or, in each other’s presence. 

5th. That the award does not dispose absolutely, of the 
suits referred, but directs the entry of “settled,” to be made, 
only, on condition, that the several sums awarded against 
Fowler, are paid. 

6th. That the award is outside of the submission in this; 
that it declares, in effect, that all the notes, mortgages, and 
all the other liabilities, held by said Fowler, growing out of 
the sale by him to Golden, of the DeKalb land, shall be 
void; thereby, setting aside a contract of the parties, which 
was not attacked, or put in issue, by any of the pleadings in 
any of the cases referred. 

7th. And, outside of the submission in this; that it di- 
rects, that all other matters in the possession of Fowler and 
’ other persons by assignment or otherwise, be null and void, or 
to be paid by said Fowler. 

Sth. And in this; that it directs Fowler, to pay Golden 
$676, when none of the cases embraces any demand or de- 
mands, in favor of Golden, for that sum; and the parties 
were not at issue touching any such sum; and the cases, sin- 
gly or collectively, were not cases in which, so large a sum 
could have been recovered by Golden, against Fowler. 

9th. That it cannot be determined in what case, the $676 
was to be made the judgment. 

10th. That the award is in the alternative, in some of its 
most important provisions. 

11th. That the award is indefinite and uncertain. 

12th. That the award is unintelligible. 

13th. That the arbitrators erred in permitting the judgment 
of foreclosure to be opened; the defendant therein, having 
failed to allege or prove, any excuse for not resisting the fore- 
closure, before the judgment was rendered. 

14th. That the arbitrators erred in hearing evidence, par- 
ticularly, the evidence of Golden, himself; to show, that said 





ATLANTA, AUGUST TERM, 1858. 457 


Golden vs. Fowler. 





foreclosure was erroneous, or, that sets-off or any other de- 
fence, existed against said mortgage. 

15th. That the arbitrators, on the rule to show cause why 
the foreclosure should not be set aside, heard the evidence of 
Golden himself, and at his own instance; and also heard 
evidence of grounds for setting aside said foreclosure, other 
than the ground expressed in the rule nist. 

16th. That the arbitrators erred in not dismissing the affi- 
davit of illegality, on the motion of Fowler; a motion based 
on the insufficiency of the matters alleged in the affidavit. 

17th. That the illegality was one of the matters referred ; 
and it is not disposed of, in the award. 

18th. That the award is outside of the submission in this; 
it sets aside and makes void the mortgage on the city lot in 
Atlanta, and, the notes which the same was given to secure. 

The counsel for Fowler, whilst reading these grounds to 
the Court,” “took the occasion to descant at large upon their 
merits.” “One of the counsel for Golden, made his speech 
against the exceptions, intending to leave the closing speech, 
toJohn T. Wilson,” (another of his counsel,) “ but his hon- 
or decided, that Golden had the conclusion, and that he 
would not hear two counsel in conclusion,” and so, he exclu- 
ded Wilson. To this, Golden excepted. 

After the argument of Fowler’s counsel, Golden “ objec- 
ted to the exceptions coming up in that shape; urging, that 
it should come up in the shape of a rule nisi, calling on 
Golden to show cause, if any he had, why the award should 
not be set aside.” 

“The Court determined, that the argument should pro- 
ceed, as, the cause had been brought up and opened in that 
shape, by plaintiff’s counsel, and as, the points, and the course 
of the argument, would be the same.” 

To this, Golden excepted. 

Afterwards, the Court sustained the sixth ground of excep- 
tions, and, “some other grounds of exception, and not defi- 
nitely deciding, as to others,” and “intimated, that the rule 
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nisi, as stated by Golden’s counsel, might have been the 
more regular and usual course, but, that he would allow the 
counsel to putit in that shape, (for the sake of the record, 
and to obviate the objections,) and make a motion to set 
aside the award, which order was granted without argu- 
ment, as though, the argument had been had on the last, 
instead of the first, motion—the argument having been regu- 
larly gone through with, on all the points; and the Court, 
upon the suggestion of Mr. Manning, that he had expected 
to be followed by counsel on the same side, and had there- 
fore, not been so full, allowed him then to resume, and con- 
tinue, the argument, ad libitum in conclusion.” 

To all of which Golden excepted. 

Were any of the grounds good, urged against the motion 
to make the award the judgment of the Court? 

The first was, that the arbitrators held, that they were bound 
to proceed by the Act of 1856, and aeiiies Golden to tes- 
tify for himself. 

By the order of submission, the arbitrators were “ to have 








the powers and authority given to arbitrators, under” that 
act. 


The powers given to arbitrators under that act, authorize 
the arbitrators to examine the parties to the arbitration, as 
witnesses, The act says, that the parties “shall be compe- 
tent witnesses,” sec. 8, p. 223. This confers on the arbitra- 
tors, the power to examine the parties, as witnesses. True, 
it may also give the parties the righé to be examined as wit- 
ness. But it inay well be, that a law shall, at the same time, 
give a power to the Court, and a right to the parties, 

Arbitrators, under that act, then, would have had the pow- 
er to swear Golden, as a witness, in his own behalf. If so, 
these arbitrators had the power to swear him in his own be- 
half, for they had the same power which those would have 
had. 

Again: What Golden’s testimony was, is not stated. It 
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may be, therefore, that the testimony was immaterial. If it 
was, its admission was of no consequence. 

We think that this, the first ground was not sufficient. 

The second ground was, that the arbitrators awarded, that 
Fowler should pay $45, for their services, and Golding noth- 
ing. 

This part of the award, was separable from the rest, and 
therefore, if wrong, it was no cause for rejecting the whole 
award, 

The same may be said of the third ground. 

The fourth ground was, that the award as Fowler believed 
and as he charged, was not executed by all the arbitrators 
at the same time, or in each others presence. 

The order of submission does not require the award to be 
in writing. But even, if it did, there is no law of which we 
are aware, that says, an award shall be void, unless the wri- 
ting merely evidencing it, shall be signed by all the arbitra- 
tors,. at the same time, and, in each others presence. Litéle 
vs. Newton, 9. Dowl. 

Besides, the truth of this ground is supported by nothing, 
but Fowler’s mere belief. 

The fifth ground was, that the award does not dispose ab- 
solutely, of the suits refered, but directs the entr: of, “ settled” 
to be made, only on condition, that the several sums award- 
ed against Fowler, are paid. 

It was of no consequence whether the suits should ever 
be entered, settled, or not. Without any such entry, they 
were finally disposed of. Another part of the award, has 
this comprehensive language; “ that all the notes and mort- 
gazes, and all other liabilities, be null and void.” All the 
suits must have been founded on “ liabilities,” of some sort, 
if founded on anything. This, therefore, knocks away the 
foundation of all the suits, and that gone, there, was no need 
of an entry of “settled.” 

The sixth ground was, that the award is outside of the 
submission in this; that it declares in effect, that all the 
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notes, mortgages, and all the other liabilities, held by Fow- 
lew, growing out of the sale by him to Golden, of DeKalb 
land, shall be void, thereby setting aside a contract of the 
parties, which was not attacked, or put in issue, by any of 
the pleadings in any of the cases referred. 

The Court below held this to be a good ground. 

Is it true, that the award is, in this particular, outside of 
the submission ? 

The case pending in DeKalb, was within the submission. 

What then was that case ? 

The bill was framed with a double aspect. The two as- 
pects, however, are, it must be admitted, somewhat indistinct 
and confused. In one of the two aspects, it is a bill to get 
rid of the Sheriff’s sale to Fowler; in the other, it is a bill 
to get rid of the original sale; the sale, by Fowler to Golden. 
The prayer of the bill is, that the Sheriff may be restrained 
from making a deed to Fowler if he had not made one; if 
he had made one, that it shall be annulled; that Fowler 
shall be restrained from trading the purchase notes given to 
him, by Golden; that these notes shall be delivered up and 
be cancelled ; and that Fowler shall pay Golden, $600, with 
interest, as the purchase money or damages, sustained by 
Golden; (doubtless, for the $600 city lot given by Golden to 
Fowler, in part payment of this DeKalb land.) 

A cancellation of the notes and a payment of $600 in 
place of the city lot, would be equivalent to a nullification 
of the sale, and a restoration of the parties in statu quo; 
for Fowler was in possession by his purchase at Sheriff’s 
sale, and in possession, clothed with the entire interest, both 
legal and eguitable; legal, because, having given only his 
bond for titles, he had never parted with that; equitable, 
though he had parted with that by his bond for titles, 
yet he had got it again, by his purchase at Sheriff’s sale; 
thus passing to him by that sale, all the interest which Gol- 
den had in the land, 

The stating part of the bill, contains allegations suited to 
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the part of this prayer, which asks for the nullification of 
the Sheriff’s sale. This is admitted. 

But it is said, that there is nothing in the stating part of 
the bill to authorize the prayer, which asks for the nullifica- 
cation of the original sale. 

There is this in the stating part of the bill; that Fowler 
publicly proclaimed at the Sheriff’s sale, that he had sold 
the land to Golden, and had given Golden his bond for titles, 
but, that Golden had failed to comply with his contract, and 
the purchase money was unpaid, and that he, Fowler, was 
then having the land sold, for the purpose of perfecting title 
in himself again; and, that he then bid off Golden’s inter- 
est, at one dollar. Fowler, then, desired, to have his land, 
“again.” That is, Fowler himself, wanted to rescind the 
sale. Golden having violated one of the terms of the sale, 
this term as to the first payment; and, in consequence of 
this desire, he was suffered to bid off the land, at the nom- 
inal price of one dollar when the land was worth $2,100. 
This is in the stating part of the bill. 

Now, it was the right of Golden to take Fowler at his 
word, and say, agreed ; let us rescind. 

And, it may be cnsidend, that he did this, in the prayer 
for a omnadlintiics of the purchase notes, and for the payment 
to him of $600. The case might have been such, that it 
would be more proper, to ask for $600, the price at which, 
the city lot was rated, when conveyed to Fowler in part pay- 
ment for the land sold by Fowler to Golden, than to ask for 
a return of that lot. It might have been the case, that Fow- 
ler had put valuable improvements on that lot. 

We think, then, that there was enough in the stating part 
of the bill, to authorize the part of the prayer, which asks 
for a cancellation of the notes, and the payment of $600 in 
place of a return of the city lot. 

The bill made a part of the case pending in DeKalb, refer- 
red to the arbitrators. 
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It follows, that if the arbitrators had annulled the origin- 
al sale, they would not have gone beyond the submission. 
Now, that is what they did. They “ decreed,” that the notes 
should “be null and void ;” or if they had passed out of 
Fowler’s hands, that they should be “settled,” by him; and 
they further “decreed,” that Fowler should pay Golden 
$676. True, this is more than $600; but the overplus is 
due, it is to be presumed, to the rest of the lot, or, to the ac- 
count on which Golden’s action against Fowler was found- 
ed, or, to both. 

We think, then, that the arbitrators, in declaring that these 
notes should be null and void, did noé go beyond the sub- 
mission; and therefore, we think, that there is nothing in 
this, the six. ground of exception to the award. 

What has »een said on this ground, sufficiently disposes 
of the two next grounds, the seventh and eighth. If there 
is nothing in the sixth, there can be nothing in them. 

The ninth ground was, that it cannot be determined in 
what case, the $676 was to be the judgment. True; and 
because, it was not the intention, that it should be made the 
judgment in any case. Nor was there anything requiring, 
that it should be made the judgment in any case. The 
award itself adjudged this sum to Golden, and that was 
a sufficient judgment for the sum. 

The tenth ground was, that the award was in the alterna- 
tive, in some of its most important provisions, 

True, but we see no objection to that. The notes were 
to be null if, still in the hands of Fowler, if they had passed 
from his hands, he was to pay them, and not Golden. This 
is all one to Fowler. 

We think, that the award may, by a little study, be found 
to be intelligible and sufficiently definite; and, therefore, 
we think, that there is nothing in the eleventh and twelfth 
grounds, 

The thirteenth ground was, that the arbitrators permitted 
the judgment of foreclosure to be opened. 
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[2.] In Coate on Mortgages, 492, it is said, that “ equity 
is ready to receive the excuses of the mortgagor, not only 
for the purpose of giving him time to procure the money 
previously to the foreclosure, but also for the purpose of 
opening the foreclosure, even after many year’s quiet pos- 
session by the mortgagee, under an absolute decree of fore- 
closure, confirmed, signed, and enrolled.’ And see 495 et 
seg., and the cases cited, especially, Edwards vs. Cunliffe, 1 
Madd. 287; and Ford vs. Wastell, 6 Hare, 229. 

There may have been very good reasons, why Golden did 
not resist the foreclosure, and these may have been shown 
to the arbitrators. 

The Court itself, had granted a rude nis?, opening the fore- 
closure, in which rule, it was recited, that 7¢ appeared, that 
Golden had equitable sets-off against the mortgage. And it 
must be true, that it also appeared to the Court, that there 
existed some reason which seemed to the Court sufficient, to 
require the foreclosure to be opened to let in those sets-off, 
otherwise, the Court would not have granted the rule nisi. 
We must presume, that this same reason, whatever it was, 
was made appear to the arbitrators. 

We see nothing then in this, the thirteenth ground. 

The fourteenth ground is sufficiently disposed of, by what 
has just been said, in reference to the thirteenth, and by 

what was said, in reference to the first. 

The fifteenth ground was, that the arbitrators, on ‘the rule 
to show cause why the foreclosure should not be set aside, 
heard the evidence of Golden himself, and at his own in- 
stance; and also heard evidence of grounds for setting aside 
the foreclosure, other than, the ground expressed in the rule 
nisi. 

The first part of this ground has been disposed of, in the 
disposition made of the first ground. 

As to the second part, it is sufficient to say of it: first that 
it does not appear, what these other grounds were, nor, what 
was the evidence offered in their support; secondly, that it 
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is not even alleged, that the arbitrators were influenced by 
this evidence, and allowed the grounds. 

The sixteenth ground was, that the arbitrators overruled 
the motion of Fowler, to dismiss the affidavit of illegality ; 
the ground of the motion being, the legal insufficiency of 
the matters alleged in the affidavit. 

This action of the arbitrators, whether right or wrong, 
was a matter of no importance. If the affidavit of illegality, 
had been dismissed, still, the rude nisi would have remain- 
ed, and in that rule, lay every thing that was in the affidavit. 

The arbitrators in disposing of, what they did dispose of, 
disposed of the affidavit of illegality. Therefore, there is 
nothing in the seventeenth ground. 

The eighteenth ground was, that the award is outside of 
of the submission in this, that it sets aside the mortgage 
on the city lot in Atlanta, and the note which it was given 
to secure. 

If there were equitable sets-off proper to be allowed 
against the mortgage, they ought, by the submission, to have 
been allowed against it. If they had been allowed against 
it, the effect would have been to satisfy the mortgage, and 
the note to secure which, it was given, and thus, to make 
them both null and void. 

The arbitrators then, would not have gone beyond the 
submission, if they had said, that the mortgage and note 
were to be considered as satisfied by the equitable sets-off. 
What they did say, was, that the mortgage and note should 
be “null and void,” and “ be cancelled to each party.” One 
meaning of, tocancel, is, to annul. Taking it to have that 
meaning here, there is nothing in the expression of the arbi- 
trators, inconsistent with the supposition, that they meant 
the equitable sets-off, to be the means or cause, by which, 
the mortgage and note, were to be “null and void;” “cancell- 
ed;” annulled. And if they meant this, they did not go be- 
yond the submission. 

We see nothing then in this, the eighteenth ground. 
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We, think then, that the Court erred, in overruling the mo- 
tion to have the award, made the judgement of the Court. 

It becomes unnecessary to consider the remaining points, in 
the case. They relate to form, not substance; and when 
the points relating to substance, have been decided in favor 
of a party, it is enough. 


Judgment reversed. 





Joun E. Parse, plaintiff in error, vs. N. G. Foster, trustee, 
defendant in error. 


[1.] If illegal evidence be admitted to go to the jury without objection, it is no 
good ground for a new trial, especially where the effect is to benefit instead 
of injuring the party. 

Evidence may be objectionable for one purpose, and in one state of the plead- 
ings, and yet admissible for another purpose, and in another state of the 
pleadings. 

[2.] Where a witness, confessedly a person of truth, has been twice examined 
in acause, once by the plaintiff, and again by the defendant, and the answers 
are contradictory ,that is entitled to most credit which was first in point of time, 
and therefore, nearest the transaction, and which is best corroborated by the 
facts and circumstances of the case. 

(3.] A cash sale of property bears interest from date, although the _ of pay- 
ment be postponed untila particular event transpired. 


Assumpsit, in Newton county. Tried before Judge Cas- 
ANiss, at the March Term, 1858. 


This was an action of assumpsit, brought by N. G. Foster, 
trustee of John W. Graves, against John E.- Parke, to recover 
the amount of defendant’s purchases at the sale of the prop- 
erty of Graves, made by plaintiff as trustee aforesaid. 


VOL. XxvI.—30. 
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The defendant pleaded the general issue and the statute 
of limitations. 


Upon the trial, plaintiff offered in evidence, an exemplifi- 
cation of the record of the cause in chancery, of the trustee 
of said John W. Graves against his creditors, including the 
order making the creditors parties, and the order referring the 
case to referees or auditors. 

F. H. Cone, examined by commission, testified, that he did 
not recollect the amount awarded and decreed to the claims 
of defendant, but it might be ascertained by the per centum 
allowed; had no recollection that defendant was present at 
the reference, but remembers that some of the creditors were. 

Francis WV. McCurdy was twice examined by commission, 
first on the part of plaintiff, then on behalf of defendant. 

In his first examination he deposed, that he was present 
in 1847, at the sale of the property of John W. Graves, by his 
trustee, the plaintiff; he kept the books, and acted as cash- 
ier; defendant purchased the property charged in the bill of 
particulars annexed; the sale was for cash; defendant did 
not pay him (witness) for the property he purchased, and if 
he paid any one, it did not come under his knowledge; his 
understanding from the parties was, that defendant being a 
creditor, the amount of his purchases was not to be paid till 
there was a settlement, and he was then to be allowed a cre- 
dit for the amount coming to him, upon a pro rata al- 
lowance among all the creditors; heard this from defend- 
ant; such was witness’ understanding of all the purchases 
of the creditors. Witness further understood from both par- 
ties, that such property as defendant bid off, was to be taken 
by the trustee and disposed of for the benefit of all the cred- 
itors, and it was to be charged to the person to whom it was 
eventually sold, which was generally done. 

Upon his second examination, this witness, McCurdy, de- 
posed, that he heard at the sale, that defendant was a credi- 
tor of John W. Graves; that he heard of no arrangement be- 
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tween plaintiff and defendant, by which defendant’s purcha- 
ses were to be held up until a settlement was had, nor did 
he know ofany understanding between them, as to defend- 
ant’s claims against Graves, and his purchases at the sale; 
never heard any conversation between them, or defendant, 
and any other person, as to what was to become of defend- 
ant’s purchases; all his information, as to defendant’s pur- 
chases lying over until a general settlement, was derived from 
the fact, that other creditors purchased property with the un- 
derstanding that they were to share with other creditors at 
the final settlement, and that their purchases were not to be 
settled for until the result was known. All that witness 
knows, that would go to show that defendant purchased pro- 
perty as agent for the trustee, is, that defendant seemed to 
be busy in arranging and selling of property, and heard 
plaintiff say, that the defendant was worth a great deal to 
the creditors, in making property sell for a good price. 
The testimony here closed. 


The Court charged the jury, who found for the plaintiff; 
and defendant moved for a new trial, on the grounds that 
the Court erred in its charge to the jury, and that the verdict 
was contrary to law and the evidence. 

The Court refused the motion for a new trial, and defend- 
ant excepted. 

The charge ofthe Court, alleged as error, is fully set out, 
in the opinion of this Court, below. 


CiarkE & Laman, for plaintiff in error. 
PEEPLES, representing N. G. Fostrr, contra. 


By the Court.—Lumrxin J. delivering the opinion. 


This was an action of assumpsit, brought by the trustee 
of John W. Graves, against John E. Parke, to recover of the 
defendant, the amount of purchases made by him at the sale 
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of Graves’ property by the trustee; to which the defendant 
pleaded the general issue, and the statute of limitations, The 
jury found a verdict for the plaintiff; a motion was made for 
a new trial, and this writ of error is brought to reverse the 
judgment of the Court refusing to grant the motion. 

1. The first complaint is to the charge of the Court. The 
charge as set forth in the motion for a new trial, does not cor- 
respond with the chargeas given. Was the discrepancy ma- 
terial, we should be bound to look to the charge itself. It is 
in the hand-writing of the presiding Judge, certified by him 
to be correct, and of course authentic. His Honor instructed 
the jury, that if, upon the sale of the property by the plain- 
tiffto the defendant, it was agreed that the day of payment 
should be postponed until it could be aseertained what was 
the pro rata share coming to the defendant, from the sale of 
Graves’ property, Parke being a creditor, the statute of limi- 
tations commenced running from that time, and not before. 
And it is alleged in the application for a new trial, that 
Judge Cazaniss added, that the settlement, or pro rata share, 
might be ascertained in a variety of ways; that is, by the 
parties, by bill in chancery, or by arbitration. It was not 
even affirmed that the pro rata share was ascertained in any 
one of these ways, in this case. Such, however, was the 
fact. It was suggested merely by way of illustration. 

Now, let it be borne in mind, that the parties were at issue 
in this case, upon the plea of the statute of limitations, and 
upon nothing else. The witness, Francis W. McCurdy, in 
answer to the first set of interrogatories exhibited to him 
testifies, that he was present in 1847, when the property of 
Graves was sold; that he kept the books, and acted as cash- 
ier; that John E. Parke bought the articles charged to him 
in the bill of particulars annexed to the writ ; that it was a 
cash sale, but that Parke did not pay him, or any one else, 
for the negroes and other property purchased by him; and 
that he learned from Parke himself, from the conversation 

between him and the other creditors, that his indebtedness 
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for things bid off at the sale, was to stand until his, distrib- 
utive share of the assets could be ascertained, and for which 
he was to be allowed a credit; and that such was the un- 
derstanding of the witness with all the creditors who were 
purchasers. 

This testimony justified the charge, and entitled the plain- 
tiff to recover, wholly independent of the bill, reference and 
report, or award of the auditors, made in the premises. Had 
Parke moved for a nonsuit in this case, or claimed a verdict 
upon the ground that no settlement had yet been made, and 
that the suit was prematurely brought, according to. the agree- 
ment, as proven by McCurdy; and when the plaintiff relied 
upon the award or report of the auditors, objected that he 
was not a party to that -proceeding, the case might have as- 
sumed a different aspect. But no such point was made. 
The objection is to the charge of the Court, in reference to 
the statute of limitations—assuming that it was founded up- 
on the chancery proceeding. The reply is, that the claim 
was taken out of the statute by the evidence of McCurdy 
irrespective of the bill. 

And how has Parke been hurt by the introduction of this 
record, without objection at the time from him? In no 
way whatever. On the contrary, he got by it, without any 
plea of payment or set off, or any other such thing to justify 
it, a credit of $1,100 and upwards, upon his purchases. And 
if it be true, that he was no party to the proceeding in Court, 
so as to be bound by it, he is yet at liberty to sue the trustee, 
and recover whatever amount beyond that he may shew 
himself entitled to. As an honest man, what more could he 
ask or desire? It is rather singular and somewhat signifi- 
cant, that Mr. Parke does not complain, or attempt to show 
that he was entitled to any more than was apportioned to him 
by the able counsel who awarded him, in common with all 
the other creditors, their forty cents in the dollar. It is also 
worthy of notice, that he alone, from aught that appears, 
seeks to disturb the settlement, and that, not by re-opening 
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it for re-examination, but by having his large liability ad- 
judged to be extinguished by the intervention of the statute, 
the demand being delayed, that no injustice might be done 
him. We apprehend that his rights were not prejudiced, for 
want of his presence, in the hands of the gentlemen who in- 
vestigated and passed upon them. 

Iwill add a single remark more respecting the charge of 
the Court. Suppose it had been made upon the record? 
It was permitted to goto the jury without objection; and 
whether Parke was a party to it or not, it was not wrong ip 
the Court to treat it as evidence in the case. Had it been objec- 
ted to at the time, it might perhaps have been shown, that Parke 
was present personally, orby his counsel. True, Judge Cone 
testifies that he has no recollection that he was present; but 
this is mere negative proof, which might be easily overcome. 

2, The next error complained of is, that the Court charged 
the jury, that they must reconcile, if they could, the real or 
apparent conflict in the testimony of the witness, McCurdy, 
taken at different times; first, by the plaintiff,and some four- 
teen months afterwards by the defendant; and that in doing 
this, due regard should be given to the fact, that his first 
deposition was nearest the date of the transaction. We agree 
with the Circuit Judge, that this circumstance deserves some 
consideration. For, while it may be conceded, that we re- 
member with more distinctness, the occurrences of boyhood 
and early manhood, when we have but few things compara- 
tively to recollect, still, it cannot be denied, that after middle 
age, and when we become immersed in the business and 
bustle of life, events ordinarily fade away from our memory, 
just in proportion as they recede from us in point of time. 

It is agreed on all sides, that the witness is a man of vera- 
city. Both parties have made him their witness, and there- 
by endorsed his character for truth. And yet, in his second 
answers, he swears, that he knew of no arrangement between 
plaintiff and defendant, as hc had before stated, and that he 
never heard of any understanding to that effect. 
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I must say, without undertaking to explain this contradic- 
tion, that the facts of this case strongly corroborate the truth 
of the first answers. The terms of the sale in 1847, were 
cash; McCurdy acted both as book-keeper and cashier. No 
money was paid by Parke to him, nor to the trustee, so far 
as he knows. Why was it not paid? Can any other ex- 
planation be given, except the agreement proven by McCur- 
dy? Why was no effort madetoenforce payment, until the 
pro rata share coming to this creditor could be ascertained ? 
Isitnot reasonable that such an agreement should have been 
made? Why compel a creditor to pay, when he was entitled to 
a. portion of the proceeds? Mr. Parke was at the sale, and the 
purchaser of valuable property, to the amount of several 
thousand dollars. The demand is not only not collected, 
but not even liquidated by note. He even bid off other pro- 
perty, which was turned over to others, in order to make it 
bring its full value. Is it likely that such an understanding 
could have been made, with the creditors generally,and he be 
ignorant of it, and not participate in it? Of course, he would 
assent to it, it being for his benefit. Is it likely that he would 
have paid for his purchases, being a large creditor of the 
fund, and kindly offered this indulgence by the trustee? Mc- 
Curdy, it is altogether probable, heard what he says he did, 
when first examined. 

3. The Court charged the jury, that inasmuch as it was a 
cash sale, they should calculate interest up to the time the 
settlement was made, deduct the amount coming to Parke, 
and give their verdict for the balance. This was right. The 
auditors had awarded to the creditors forty cents in the dol- 
lar; and although not pleaded, the Court directed the credit 
to be allowed. The defendant, certainly, could ask no more. 
In strict law, he was not entitled to that. 

4, It is in the last place insisted, that the verdict is contra- 
ry to law and evidence. We think it was in accordance 
with both, as we doubt not it is with the justice and equity 
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of the case; and take pleasure in affirming generally, as we 
do, the judgment of the Superior Court. 
Judgment affirmed. 


TrERRENCE Doonan, plaintiff in error, vs. Jane L. Mircue tt, 
admr’x., defendant in error. 


[1.] Agency is not to be proved, by merely proving, that the person wko is as- 
sumed to be agent, signed a receipt as such agent. 


[2.] When one party introduces in evidence a part of a conversation with the 
other, the other may introduce the rect of that conversation. 

[{3.] It is no error in the Court, to refuse a request not authorized by the evi- 
dence. 


Assumpsit, in Pike county. Tried before Judge E. G. 
Casaniss, October Term, 1857. 


The facts in this case are fully set out in the opinion of the 
Court. 


Hammonp & Son, for plaintiff in error. 
Hartrorp Green, for defendant in errer. 


By the Court.—Bernnine, J. delivering the opinion. 


The suit was brought by Terrence Doonan, against Mrs. 
Jane L. Mitchell, as administratrix of Samuel Mitchell, de- 
ceased. 


The declaration contained three counts. The first was to 
the effect, that in 1846, Doonan and Samuel Mitchell, agreed 
that Doonan as the agent for Mitchell, should cause lot of 
land No. 77,in the 14th District of what was originally, 
Henry county, but is now Fulton county, it being a lot on 
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which, a great part of Atlanta stands—to be divided by sur- 
vey, into small lots, and then, should show, and sell, the 
lots. That, accordingly, Doonan caused this division to be 
made, and sold off, one hundred and thirty-one lots; that he 
was engaged in this business, until the 30th day of June, 
1854; and that for these services, he was entitled to receive 
$2,482. 

The second count was the common count for work and 
labor done, and money paid for Mrs. Mitchell, as adminis- 
tratrix, and for Mitchell in his lifetime, and for commissions 
on the sales aforesaid. 

The third, was a guantum meruit for the same matters. 

To this declaration, Mrs. Mitchell pleaded, amongst other 
things, a set-off, to the effect that she had placed in his hands, 
a large number of notes, to be collected for her, or, returned 
to her, of which notes he still retained a part amounting to 
about $1500; and had collected and not paid over to her, anoth- 
er part amounting to about $4,000 ; that Doonan retained an- 
other sum of about $860, which he had in hand at the time 
of the last settlement; and that he also owed her, $1,000, the 
price of one of the lots taken by Doonan himself, not sold. 

Doonan introduced as evidence, the interrogatories of John 
Collier and Leonard C. Simpson. These proved, in sub- 
stance, that Doonan began to act as agent for Samuel Mitch- 
ell, in 1846, and continued so to do, until April, 1854; that, 
during this interval, he sold many of the lots of land refer- 
red to in the declaration, made divers deeds for the same, 
was active in showing the land to purchasers, kept off intru- 
ders, and was a good agent generally; and, that his servi- 
ces were worth, $300 per year. 

Doonan then produced a book containing what purported 
to be, ten receipts given to him, two, for certain of the notes 
which had been placed in his hands for collection, and eight, 
for money collected by him for her on others of the notes, 
Six signed by Hartford Green, as her agent, and four signed 
by John H. Mitchell, as her agent; and offered G. J. Green 
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as a witness, to prove the handwriting of Hartford Green, 
with the view of showing, that Hartford Green was the agent 
of Mrs. Mitchell, or of Samuel Mitchell, and as such, signed 
the six receipts which had his name to them as her agent. 
G. J. Green was objected to on the ground, that agency can- 
not be legally proven, by proving the handwriting of the per- 
son who isassumed to be the agent— and, notwithstanding 
that plaintiff contended, that Hartford Green was not a com- 
petent witness, because of his being the attorney at law of 
the defendant, and, that this agency could be legally proved 
by the said Gilpin J. Green, as proposed. The Court over- 
ruled the plaintiff’s motion, to introduce Gilpin J.Green, and 
held, that Hartford Green was a competent witness, to testify 
in the case for defendant, upon all the matters which did 
not come to his knowledge, by reason of the relation of cli- _ 
ent and attorney. To which ruling of the Courtthe plaintiff 
excepted. 

Doonan, the plaintiff, then introduced Hartford Green, 
protesting, that Green was incompetent for the defendant, 
and, by him proved the handwriting to the said receipts; 
that he was attorney at law for defendant, and had been, from 
before 19th September, 1848; that the book aforesaid, con- 
tained the list of notes placed in Doonan’s hands by him, as 
attorney for Mrs. Mitchell, and, the amounts collected by 
Doonan, and, the amounts paid over by Doonan; that John 
H. Mitchell acted as agent for Mrs. Mitchell, and, that the 
signatures to the receipts purporting to be signed by him, 
John H., for Mrs. Mitchell, were in his handwriting; that, 
two of the notes on Doonan, himself, one for $260, the 
other for $100, had not been paid or returned, as far as he 
knew; that the two notes for $20 each, on McCulloch had 
been returned to him, the witness; that, he supposed the 
amount paid over to him, and to John H. Mitchell, by Doo- 
nan, was $7,000 or $8,000; that he saw Mrs, Mitchell sign 
the powers of attorney, shown him; (powers of attorney to 
Deonan, to make “titles to . block number 
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in the city ef Atlanta;”) that, the bonds shown him, 
(bonds for title, made by Doonan as agent for Mrs. Mitchell, 
to purchasers of lots—parts of lot 77 aforesaid,) were filled 
up in the handwriting of Doonan; that he thought Doonan, 
being a merchant, could have filled up these blanks at ten 
cents each; that if he, witness, were to charge at all for so 
small an amount of labor, he should not charge less than 
one dollareach bond; that the notes stated in the bill of 
particulars of Mrs, Mitchell, were all given, as far as he 
knew, forlotsin Atlanta; and that the only title, Mrs, Mitch- 
ell had, that he knew of, was a deed established in the Infe- 
rior Court of Pike cotnty, and a deed from the administra- 
tor of the drawer of the lot. 

On cross examination, he stated, that the receipt shown 
him, was signed by Doonan after the death of Samuel Mitch- 
ell, while the Atlanta property was in litigation; that Doo- 
nan told Mrs. Mitchell, that the purchasers of lots were fre- 
quently calling on him, to pay their notes given for the lets; 
that she said, that she did not desire to demand payment, un- 
til the difficulty about the title was settled; that if Doonan 
would take the notes, and receive such amounts as the ma- 
kers might desire to pay, she would send them to him by wit- 
ness; that she did so send them, and he, witness, made out 
a memorandum of the notes and wrote the receipt for them, 
and Doonan signed it, and took the notes. That he had 
heard Doonan say, that the collection of the notes gave him 
but little trouble, the purchasers coming to him at his store, 
to make their payments; at one, or more, times, when Doo- 
nan paid overto him, money, for Mrs. Mitchell, he sug- 
gested to Doonan, to retain something for his services, who 
replied, that he had deducted out only the amount paid out 
by him, and that he did not expect to charge Mrs. Mitchell 
anything, because her testator had been kind to him, in let- 
ting him have lots; Doonan, afterwards, said, that she had 
taken the business out of his hands, and had advertised the 
same, and that he disliked her doing so; that it was done 
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because he had been unfortunate in his cotton transactions ; 
that the estate had lost nothing by him, as he then had in 
his hands, after paying off the liabilities incurred on account 
of the business, only his own notes, and between seven and 
eight hundred dollars in money; that he intended to make 
out an account against her, and sue her, if she did not pay 
it, but that he should have charged nothing, if he had not 
met with such losses on cotton, and she had permitted the 
business to remain in his hands, but then intended to have 
what the law would allow him; that he, witness, had un- 
derstood from Doonan, that many of the notes given in 
1854, were on irresponsible persons; that Doonan was to as- 
sist John H. Mitchell in the sales,in 1854; that Samuel Mitch- 
ell died in 1847; that one per cent. onthe amount collected 
by Doonan, would be a fair compensation for collecting— 
that attorneys usually charged five per cent. when there is 
no litigation. ; 

The book referred to by the witness, showed a list of 131 
notes, and that the notes had been turned over to Doonan 
by Mrs, M., to be collected or returned ; it showed, that, of 
these notes, a large part had been returned to Mrs. M. and 
been receipted for, by her, through her agent, John H. Mitch- 
ell, and that the rest, except three, had been fully or partial- 
ly paid to Doonan—the part fully paid being by far the lar- 
ger part. As to the three, (of which, two were notes on 
Doonan himself, and the third, a note for $2 50 on ») 
the book did not show what had become of them. 

The book also showed, that Doonan had received several 
sums for Mrs, M., in cash, apparently as, first installments on 
purchases of lots sold by him partly for cash, and partly on 
a credit. 

Treating the notes retained by Doonan, as, all collected in 
full, and charging him with them, and charging him with 
the sums received by him, apparently as cash—first install- 
ments, and giving him credit for the amount of the pay- 
ments to Mrs. Mitchell’s agents, for which he held their re- 
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ceipts, as aforesaid,—the result would be, that at the last of 
those payments, there would be shown a balance against 
him, of between $3000 and $4000. 

Doonan also proved by Pope, that for his commissions for 
collecting, he would be entitled to five per cent. 

The amount collected by him, including what he paid 
over, and what he retained, was about $12,000. 

The part of the evidence of Green, detailing the conver- 
sation between Mrs. Mitchell and Doonan, that happened at 
the time when Doonan was conditionally employed by her, 
to collect the notes, was objected to, and the ground of ob- 
jection was, that this evidence would vary the receipt or 
contract of collection, subsequently made in writing. The 
Court overruled the objection, saying that such conversation 
was but a part of the conversation that had been drawn 
out by Doonan himself; and Doonan excepted. 

The Court was asked by Doonan to charge, that if what 
Green testified to, as to Mrs. M.’s title, was true, then, that 
she had no title, and therefore, that the notes given by Doo- 
nan to her, were without consideration, and could not be 
charged against him. The Court sifuned so to chalet and 
Doonan excepted. 

The jury found a verdict for the defendant for $1,203 82. 

Doonan then moved for a new trial, the grounds of the 
motion being the judgments aforesaid excepted to by him, 
and several grounds which may be reduced into one—that 
the verdict was contrary to the evidence. 

This motion the Court overruled, and Doonan excepted. 

The Court below put the exclusion of G. J. Green’s evi- 
dence, on the ground, that that evidence was offered merely 
to prove the agency of Hartford Green, in signing the six 
receipts, and to prove it, by only proving the signature to the 
receipts to be Hartford Green’s—the Court thinking, that 
this was not a proper mode of proving agency. 

[1.] We have to take it, as true, that this was the only object 
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for which the evidence was offered. Ifso,its exclusion was 
manifestly proper. 

So, the Court put the admission of the sayings of Mrs- 
Mitchell, uttered in the conversation between her and Doo- 
nan, on the ground, that the sayings made a part of a cen- 
versation, the other part of which, had been drawn out by 
Doonan himself. 

[2.] Taking it as true, that these sayings were, the part of 
a conversation, the other part of which, Doonan had drawn 
out, they were admissible, This is indisputable. 

Even if what Green swore, as to Mrs, Mitchell’s title to 
the lot, was true, it was matter which proved, not, that she 
had no title, but, merely that the deeds with which he was 
acquainted, did not give her the title. She might have had 
other deeds. 

[3.] It follows, that it would not have been right for the 
Court to tell the jury, that, if what Green swore as to Mrs, 
M.’s title to the land, was true, she had no title to it, and 
consequently, that D.’s notes given to her for a part of it, 
were without consideration. 

The remaining ground is, whether the verdict was sup- 
ported by the evidence. The verdict was for $1203 62 in 
favor of the defendant. 

This verdict was, we think, rather too large. If we charge 
Doonan with all the notes not returned by him, and with all 
the money received by him, otherwise than on notes, as, re- 
ceived by him in first installments when these were to be in 
cash; and credit him, with the ten receipts he holds, the re- 
sult will be, a balance against him at the date of the last of 
the receipts, of $3,720; according to one of Mr. H. Green’s 
calculations (the counsel for Mrs. Mitchell,) and a balance of 
a sum something larger, according to another of his calcula- 
tions. The data for the true balance, are all contained in> 
the book, They, we think, will not justify a claim for any 
greater balance than this last sum. Indeed, we are not to be 
understood as deciding that they justify a claim to the whole 
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of that sum, but, for present purposes, it may be admitted 
that they do. 

How stands the counter claim of Doonan for services and 
commissions ? 

He was agent eight years, his agency commencing in 1846, 
and endingin 1854. The date of the last of the ten receipts, 
is also in 1854, probably the time of the termination of the 
ageney, which was in that year. 

His services were worth $300 per year, for the eight years, 
payable, of course, not later than at the end of each year. If 
then, the two calculations aforesaid, had, as they should have 
done, taken these items into the account, they would have 
allowed Doonan, in addition to what they did allow him, 
$300 per year commencing in 1847 and ending in 1854, If 
these sums had been thus allowed him, annually, they would 
have stopped interest on corresponding sums against him. 
Therefore, in giving him the benefit of them, now, in re- 
spect to those calculations, we must allow him interest on 
them, up to the date of the last receipt; that is to say, we 
must allow seven years interest on the first; six, on the sec- 
ond; five, on the third; four, on the fourth; three, on the 
fifth; two, on the sixth; one, on the seventh; and none, 
on the eighth. 

Doing this, we shall have to allow him, for the whole in- 
terest,say, $588. Addthis to the principal $300, multiplied 
by 8, which will be $2400, and we have $2988. 

To this are to be added Doonan’s commissions on the 
sums collected by him. These sums were, say $12,000, inclu- 
ding what he paid over, and what he has still in hands, 
counting the notes he has in hand as collected. 

One witness says, one per cent, was enough for commis- 
sions; another says, that five per cent. was not too much. 
Taking the average, we have three per cent. as the rate. This 
‘on $12,000 will make $360, which added to $2988 will make 
$3348. This taken from $3,720, leaves $372 only, in favor 
of Mrs. Mitchell, a sum much less than $1,203 82, the 
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amount of the verdict. Taken from the larger sum found by 
Mr. Green’s second calculation, it still leaves a balance in 
favor of Mrs. M., of considerably less than the verdict. 

These estimates are not precise. The object of them is 
merely to show, that the verdict was too large, not, by how 
muck, it was too large. 

We think, then, that the verdict was larger than the evi- 
dence authorized it to be, and on this ground grant a new 
trial. 


Judgment reversed.. 





